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FOREWORD 


As has been stated in both the Foreword and the concluding para- 
graphs of Part I of this study, the child between the age limits of 
the compulsory school attendance statute forms the basis for many 
relationships between the parent or guardian and the school system. 
Some of these relationships grow out of the child’s presence in the 
school and affect all pupils, while others, more general in nature, 
develop because of the child himself and may only indirectly affect 
most of the pupils. On the basis of these two major types of rela- 
tionships this study has been divided into two parts: Part I, including 
those chapters which involve relationships common to all pupils, was 
published as the July, 1941, issue of the Bulletin of the School of Edu- 
cation, Indiana University (Vol. XVII, No. 4); Part II, including those 
chapters of the study which concern relationships that are more general 
in nature and less directly related to all pupils of the school, constitutes 
this issue of the Bulletin of the School of Education. In the entire 
study (Parts I and II) the legislative enactments and decisions of the 
Indiana courts of appeal which relate to the legal relationships of 
parents and pupils to the school system are reported and organized 
in such manner as to show their historical evolution. 

In the preparation of this bulletin the writers have drawn con- 
tributions and assistance from several sources for which an expression 
of gratitude is due: to the library of the Indiana University School 
of Law for copies of the Acts of the General Assembly and the reports 
of the Supreme and the Appellate Courts of Indiana; to the State 
Department of Education for bulletins; to the Research Division of 
the Indiana State Teachers Association for statistical data; and to 


Miss Kathleen Dugdale and assistants for service in editing the man- 
uscript. 
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Legal Relations of Pupils and Parents to the Public 
Schools of Indiana—Part II 


CHAPTER VIII 
COMMON LAW AND STATUTORY LIABILITY 


In the operation and conduct of the public schools many acts are 
imposed upon officials and employees by statute or regulation, and 
many other activities for the efficient operation of the school system 
are left to the sound discretion of the school authorities. In the 
administration, maintenance, and operation of the social enterprise of 
public education, the flow or channel of authority passes through and 
affects a number of legal entities, such as the state, the State Board 
of Education, the state superintendent of public instruction, the local 
school corporation, the local school board and other officials, the per- 
sons comprising the official units as individuals, the teachers as em- 
ployees and as individuals, and the public and the pupils as members 
of a legal class of persons or as individuals. In performing and ef- 
fectuating statutory, discretionary, and ministerial acts and duties, 
there are occasions when the civil rights and privileges of the in- 
dividual as well as the legal rights and privileges of the corporation 
are invaded. The invasion or violation may be through nonperformance 
(nonfeasance) or malperformance (malfeasance); it may be through 
intentional or negligent conduct. Such an act is commonly referred 
to as a tort. Hence, a tort may be defined as an injury or wrong 
committed with or without force, by misfeasance, upon the person 
or property of another.! 


Statutory or penal liability—Very often the legislative enactment 
prescribing a duty also includes sanctions or penalties in order to 
secure compliance with the rule and performance of the duty. The 
statutory remedy may be an action against the offending official 
and his bondsmen for a money judgment, an ouster, the revocation 
of a license, or a fine or term of imprisonment or both. 


*A tort has also been described in terms of the fundamental principles involved 
as conduct “which (a) creates a general type of risk or harm to (b) the interests of 
a general class of persons because it (1) is intended to cause such harm to the 
person, (2) is negligent, or (3) is extra hazardous; such conduct will, (c) unless 
privileged, involve liability to the persons threatened for such consequences (d) as 
are legally caused thereby, provided (e) the person harmed has consented neither 
to the actual invasion nor to the conduct which created the risk, and provided further 
(f) that such person has not disqualified himself from recovery by engaging in 
conduct which is also dangerous with respect to the same invasion and contributed to 

e harm complained of.” From Fowler V. Harper, A Treatise on the Law of Torts, 
copyright 1933 by the Bobbs-Merrill Co., Indianapolis, Ind. p. 6. All rights reserved. 

21933 Burns Indiana Stat. Ann, 10-3701 to 10-3728, official negligence and mis- 
feasance; 20-106, criminal and civil liability of public school officer in charge of 
public property who refuses or fails to comply with state safety regulations; 28-104, 
liability of counties for principal and interest of Common School Fund; 28-240 
defaults in repayment of loans from Common School Fund; 28-266, failure to report 
condition of the Common School Fund; 28-508, 28-531, liability for violation of 
school attendance sections of compulsory school attendance laws; 28-526 to 28-528, 
liability for violation of employment provisions of compulsory school attendance laws; 
28-703, 28-716, impeaching county superintendent; 28-911, falsification of records for 
state school relief; 28-1007, 28-1012, failure to report on apportionment of school 
funds; 28-2703, failure to publish notice for change of school site; 28-3403, teaching 
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Mandating school officials—Frequently an action in mandate is 
brought against the school official for a court order directing the 
school officer to do a certain act or to refrain from doing a certain 
act. A writ of mandate, however, is available only when neglect of 
a positive duty is shown, and will not be issued to compel a public of- 
ficer to act when, under the law, such action is made discretionary 
with the officer. The court, in State ex rel. Cheeks v. Wirt, Supt.,* 
said: 


: to warrant a court in granting a writ of mandamus 
against a public officer, such a state of facts must exist as to 
show that the relator has a clear right to the performance of 
the thing demanded, and that a corresponding duty rests upon 
the officer to perform that particular thing.” State, ex rel., v. 
Grubb, Trustee (1882), 85 Ind. 213, 217. In other words, one 
obtains relief in an action for mandate because of his clear legal 
right to the performance of the act demanded and not because of 
the improper motive of the officer in refusing to perform the 


act. It is true . . . in substance, that the law will give redress 
if local officials “act maliciously and corruptly to the injury of 
a scholar.” . . . But there must be a legal injury, and the essence 


of a legal injury upon which mandatory relief can be predicted is 
the refusal to perform a duty, to the performance of which the 
complaining party has a clear legal right. Since, under our stat- 
ute . . . one who is awarded mandatory relief may be given dam- 
ages, the motive of an official in refusing to perform a duty might 
become material in assessing damages if the injured party makes 
out a case for mandatory relief. 


Corporate liability—There has developed in Anglo-American juris- 
prudence, along with the Eleventh Amendment to the United States 
Constitution and the other attributes of popular sovereignty, the policy 
that the state or sovereign is immune to unconsented suit. More- 
over, the doctrine of governmental immunity has been extended to 
those subdivisions and creations of the state which perform govern- 
mental functions. In recent years the doctrine of governmental im- 
munity has been increasingly difficult to apply because of the rapid 
and extensive growth of governmental activity into fields of social 
and economic welfare, thereby making difficult a distinction between 
strictly governmental and proprietary or “market place” activities. 

In the creation of the several school corporations of the state, 
the legislature has provided that the school corporation may contract 
and be contracted with, may sue and be sued in any court having 
competent jurisdiction.‘ In interpreting the consent to suit, the courts 
have invariably construed the grant to include only contractual obliga- 
tions or suits related to the corporation’s duties and liabilities, and 


in a language other than English; 28-3412, failure to teach effects of alcoholic 
beverages; 28-3606, disobeying regulations of the Board of Health; 28-3806, 28-3904, 
violation of school bus contract and transportation laws; 28-4101, 28-4102, failing to hold 
fire drills; 28-4315, contracting with teacher for less than statutory minimum wage; 
28-5103, insulting the teacher; 28-5109, 28-5110, disrespect to the flag; 46-1113, 
purchasing out-of-state coal for state institutions; 65-114, failure to publish receipts 
and expenditures; see also Chambers v. The State ex rel. Barnard, 127 Ind. 365, 
26 N.E. 893 (1890); Bishop v. State ex rel. Griner, 149 Ind. 223, 48 N.E. 1038 
(1898): Noble v. Davidson, 177 Ind. 19, 96 N.E. 325 (1912); Weatherholt v. State 
of Indiana, 209 Ind. 525, 199 N.E. 713 (1936). 

* 203 Ind. 121, 177 N.E, 441 (1931); see also 1933 Burns Indiana Stat. Ann. 3-2202 
et seq. 


*1933 Burns Indiana Stat. Ann. 28-2401. 
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have denied its application to torts, although the contention has been 
asserted frequently that to sue and to be sued includes all civil process 
unless specifically limited.® 

A third approach to the immunity of governmental corporations 
from tort liability is based upon the theory that the tortious invasions 
developing from school situations are privileged invasions of interests 
otherwise legally protected. The privilege exists for reasons of public 
policy and because the general welfare of the social and economic 
order requires freedom on the part of the action in carrying on gov- 
ernmental duty. There are, however, limits to the protection afforded 
by the privilege in that the privilege applies to intended invasions and 
the act must be reasonably necessary and related to the function 
being performed. In general, the principal may be stated that in 
the development of the Anglo-American common law, in which cus- 
tom and precedent are contributing factors, public governmental cor- 
porations are not subject to liability for injuries unless made so by 
statute. The invasion is nonetheless a tort because committed by a 
governmental unit; there is no remedy unless provided by law.* 

Indiana has adhered to and contributed to the general rule of 
governmental immunity by holding that education is a function of 
government, and in the absence of a statute imposing liability, the 
school corporation is not liable in damages. In Freel v. The School 
City of Crawfordsville,’ a workman who suffered personal injuries 
while making repairs on a school house sued the school corporation for 
damages. The court denied the claim because: 


School corporations in this state are a part of the educational 
system of the state, established in compliance with Article 8 of the 
Constitution . . . which makes it the duty of the legislature “to 
provide by law for a general and uniform system of common 
schools, where tuition shall be without charge and equally open to 
all.” They are involuntary corporations, organized not for the 
purpose of profit or gain but solely for the public benefit, and 
have only such limited powers as were deemed necessary for that 
purpose. Such corporations are but the agents of the state, for 
the sole purpose of administering the state system of public 
education. 

It is the duty of the school trustees of a township, town, or 
city to take charge of the educational affairs of their respective 
localities, and among other things to build and keep in repair 
public school buildings. In performing the duties required of 
them they exercise merely a public function and agency for the 
public good for which they receive no private or corporate benefit. 
School corporations, therefore, are governed by the same law in 
respect to their liability to individuals for the negligence of their 
officers or agents as are counties and townships. 

It is well established that where subdivisions of the state are 


5 In Federal Housing Administration v. Burr, 309 U.S. 242, 60 S.Ct. 488 (1940), 
Mr. Justice Douglas asserted that “clearly the words ‘sue and be sued’ in their 
normal connotation embrace all civil process incident to the commencement and 
continuance of legal proceedings. . . . To say that Congress did not intend to include 
such civil process in the words, to sue and be sued, would in general deprive suits 
of some of their efficacy.” 

*For the experience of those states which have made the school corporation 
liable to actions in tort, see the annual Yearbook of School Law, American Council 
on Education, Washington, D.C.; see also “School District Responsibility for Negligent 
Supervision of Pupils,.”” by Reynolds C. Seitz, 25 Marquette Law Review 115 (1941). 

7142 Ind. 27, 41 N.E. 312 (1895). 
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organized solely for a public purpose, by a general law, that no 
action lies against them for an injury received by a person on 
account of the negligence of the officers of such subdivision, unless 
a right of action is expressly given by statute. Such subdivisions 
then, as counties, townships, and school corporations, are instru- 
mentalities of government, and exercise authority given by the state, 
and are no more liable for the acts or omissions of their officers 
than the state. 


Besides school corporations in this state have no fund out of 
which such damages can be paid, nor have they any power, express 
or implied, to raise a fund for such purpose, by taxation or other- 
wise. 

The law specifically states what taxes shall be levied for their 
benefit, and how and for what the same shall be disbursed, and no 
provision is made for the payment of damages for personal in- 
juries. This fact alone would be decisive of the question. 
Certainly a public corporation is not liable to respond in damages 
in any instance for the negligence of its officers or agents unless 
it has the authority to raise the money from the taxpayers to pay 
the same. The officer, agent, or other person whose negligence 
was the proximate cause of the injury may be liable, but ... [the 


corporation] is not. The decisions in other states fully sustain 
the views here expressed 


The school corporation, township trustee, and school bus driver 
were defendants in an action to recover damages for personal injuries 
sustained by a pupil when the school bus overturned.» The jury re- 
turned a verdict for the defendants and on appeal the court affirmed the 
decision on the basis of Freel v. The School City of Crawfordsville, 
supra. But in Union Traction Co. of Indiana v. Gaunt® a parent sought 
to recover damages from the traction company, a private corporation, 
for his daughter’s death, caused by injuries sustained when the 
traction car and the school wagon collided at an intersection. The 
team and wagon were owned by the driver, who was hired according 
to law. Testimony given at the trial indicated negligence on the part 
of the bus driver as well as of the operator of the interurban car. 
The jury returned a verdict in favor of the parent and judgment was 
awarded accordingly. On appeal, counsel for the interurban company 
requested a reversal of the trial court on the rule that, when a parent 
entrusts a child to the care and custody of another, and such child is 
injured by reason of the contributory or concurrent negligence of the 
custodian, such negligence is imputed to the parent and the parent 
cannot recover. In determining whether the negligence of the driver 


of the school wagon was attributable or imputed to the parent of the 
child, the court said: 


The evidence and law cited and relied upon in this case by 
appellant admit that the conveyance and the driver, and the route 
and schedule of the conveyance, were provided for by law and 
governmental agencies. The status of the relationship between 
the plaintiff and such driver will determine the question of attribut- 
able negligence. The driver of the conveyance was employed under 
authority of law by the school township, acting through the school 
trustee. To be sure, the plaintiff had the legal right to avail 


* Forrester v. Somerlott et al., 88 Ind. App. 61, 163 N.E. 121 (1928). 
*193 Ind. 109, 135 N.E, 486 (1922). 


courts, having ruled that governmental immunity from tort liability 
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himself of this agency, but he had the right neither to employ, 
discharge, enlarge, or limit the scope of such employment, nor 
regulate the route or time schedule of such driver. To impute the 
negligence of one person to another, the relation between them 
must be one invoking the principles of agency; or the parties must 
be cooperating in a common or joint enterprise; or the relation 
between the parties must have been such that the person to whom 
the negligence is imputed must have had a legal right to control 
the action of the person actually negligent. . .. None of the 
elements of the relation of master and servant exist between the 
plaintiff and the driver. The question of agency, therefore, may 
well be denied, under the rule relating to passengers in omnibuses 
concerning imputed negligence. To hold the negligence of the 


driver imputable to . . . [the parent] because of their combined 
occupation in a common or joint enterprise, it would be necessary 
to hold that the . . . [parent] had an equal right to direct and 


govern the movements and conduct of the driver in respect to such 
negligent acts. And, insofar as the relationship between the 

. . [parent] and such driver is concerned in this case, it must 
be held that the... [parent] had no legal right to control 
the actions of the driver in the operation of his movements. So 
that, insofar as the negligence of the driver of the conveyance is 
concerned in this case, it is not to be considered as limiting the 
legal right of ... [the parent] to damages, based upon proof of 
every essential element necessary thereto, committed by the defend- 
ant. Thus it has been held that the negligence of the driver of a 
vehicle in which he is riding, is imputed to the guest where both 
are engaged in a joint enterprise in which the transportation is a 
factor; that to establish a joint enterprise “the passenger must 
have either express or implied right to direct the movements of 
the vehicle used.” Robinson v. Oregon-Washington R. & N. Co. 
(1918), 90 Ore. 490, 176 Pac. 594. 


However, it was necessary for . . . [the parent] to prove every 
necessary element of his case by a fair preponderance of the 
evidence, the basis of which is the negligence of the . . . [traction 


company]. Such elements of proof are prima facie established, as 
a deduction from the general verdict of the jury. 

To deny or set aside the legal doctrine of attributive negligence 
does not excuse the passenger or guest from exercising due care. 
If such passenger or guest does not exercise such care as a 
reasonably prudent person should exercise under the circumstances, 
not being an infant non sui juris, such person cannot recover from 
injuries occasioned by a failuye to exercise such care. 


Under the doctrine as now understood, in the case at bar, 
the child, had it survived, would have had a good right of action 
against appellant, notwithstanding the negligence of the driver of 
the conveyance contributed thereto, the child being without fault. 
The right of the father to damages for the loss of services of his 
child is entirely separate and distinct from the right of the child 
to recover for such injuries. 1 Schouler, Domestic Relations (6th 
ed.) Sec. 757. When, however, a nonnegligent parent sues for 
loss of services on account of the death of his minor child, occa- 
sioned by the negligence of a defendant, and the concurrent or 
contributory negligence of another in no way privy by contract or 
agency with such father, the courts are called upon to decide 
which of two parties, one innocent and the other negligent, should 
be preferred. There seems no logic or justice in invoking the 
fiction of imputed negligence in such a case, and the plaintiff ought 
to recover. 


Tort liability of school officials and employers as individuals.—The 


id 
= 
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extended to the corporate units charged with administering and operat- 
ing the school, caused the injured person to seek compensation from 
the official or employee as an individual. Of course a school official 
or employee acting in the capacity of a private person is chargeable 
with his tortious conduct as is any other member of the community, 
but a different question is presented when the person is acting in an 
official capacity or is performing a duty within the scope of employ- 
ment and the rights or privileges of another are invaded.!° The ques- 
tion arises how far governmental immunity should be extended, if at 
all, through governmental units to those who perform its work. 
Generally speaking, governmental structures do not serve as a conduit 
of governmental immunity to the agents who perform its duties, and 
school workers are liable, not when they make mistakes of law or 
judgment, but only when it has been shown that they have acted from 
corrupt or improper motives or have been guilty of active or willful 
negligence in the performance of ministerial acts and when the injured 
person can show that he has a direct interest in the act and that a 
special damage to himself has resulted. 

In Sherman v. Miller Construction Co. et al.,'11 the court was 
presented with the question of the individual liability of the trustee, 
the architect, and the contractor for a personal injury sustained by a 
pupil of the school. The opinion of the court indicates that in the 
construction of the building an entryway to the basement, conforming 
to specifications, was made by excavating outside the building and 
pouring concrete steps which led from the top of the entryway down to 
the floor of the basement, the top of the entryway extending about 
three inches above the surface of the ground. No guard rail or other 
protection had been provided to prevent children from falling or being 
pushed into the stairway or ramp. In the course of play on the school 
ground a pupil stumbled and fell into the stairway and was severely 
injured. To recover damages for the injury, proceedings were instituted 
against the trustee for alleged negligence in approving and accepting 
building plans which did not provide for protection of persons on the 
premises, against the architect for drawing plans and _ specifications 
that failed to provide a guard rail, and against the construction com- 
pany for carrying out plans which omitted any provision for protection. 
In denying recovery the court said: 


As to the plans and specifications involved, it is provided by 
our statute... “If a trustee finds it necessary to erect a new 
schoolhouse, he shall procure suitable specifications therefor. . . .” 
Whether the plans and specifications procured in any given case 
are or are not “suitable” involves the exercise of judgment. The 
exercise of this judgment the law has left with the township 
trustee, and, even though such trustee should exercise very poor 
judgment in the matter of selecting such plans, that he is not 
liable in damages therefor because of the fact is well settled. He is 
not liable as an individual because he was not acting in his in- 
dividual capacity, but in his official capacity in making such 
selection. State, ex rel., v. Gough (1913), 55 Ind. App. 118, 103 


" See elso Chapter VII, “Making and Enforcing Rules and Regulations Relative 
to School Government,” in Part I of this study. 


™ 90 Ind. App. 462, 158 N.E. 255 (1929); see also Fertich v. Michener, 111 Ind. 472, 
11 N.E, 605 (1887). 
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N.E. 148, and authorities there cited. The allegation that said 
schoolhouse “had not been accepted” adds nothing to the legal 
efficacy of the complaint. The law places the control of school 
property, schoolhouses and school grounds in the hands of the 
township trustee, and, as such [the] trustee, . . . was in control of 
said building and grounds at the time plaintiff was injured, and 
there was not, nor could be, under the facts pleaded, any individual ? 
liability as against said . [trustee]. 
So faras.. . [the architect] is concerned, he was simply . 
employed to draw plans and specifications for said building; the 
plans and specifications which he drew met with the approval of 
the trustee, and said building was constructed according to said _ 
plans. It would, indeed, be a strange rule of law which would 
excuse the act of the official in passing upon said plans and ad- 


judging them sufficient, and yet would hold the person who drew « 

such plans liable in damages, because of an alleged incompleteness 

therein, to some person who might be injured as the result of a ia 

building having been built according to such incomplete plans, a 

whereby he suffered a personal injury. > 
As to the . . . [construction company], it performed its con- : 

tract for the construction of said building according to its agree- - 


ment in that behalf; the plans and specifications for said building 
had been approved by the township trustee, the officer chosen by 
the law to perform that duty, and it was not for the construction 
company to question the judgment of the trustee in that behalf; no 
negligence in any way is charged against it by the averments of 
said complaint. 


The school superintendent and teachers have likewise been held 
not liable individually for injuries received on the school premises in 
the absence of a showing of active negligence which caused the injury. 
In Medsker et al. v. Etchison,!2 damages were sought for injuries 
sustained by a child who allegedly fell from a leaning slide on the 
school playground. The court again, in denying recovery, said: 


Generally speaking, school officers acting within the scope of 
their duty are only responsible individually for the injuries result- 
ing from corrupt motives and not from mistake of law or judgment. 

Here the school board, in the exercise of its judgment caused 
this slide to be erected. Exercising its judgment, it accepted the 
report of the superintendent of the schools to the effect that the 
slide had been properly installed. There is no charge that his 
judgment or that of the board was influenced by improper motives, , 
or that it was not their best judgment. The board’s judgment may m 
have been good or it may have been bad. It has the same right va 
to err in judgment as any other body, and in the absence of cor- = 
ruption one should not be questioned any more than the other. ce 

The fact remains that the board did exercise its discretion and ; 
judgment. That may not have been the judgment of any other 
three men, but in the absence of a showing that there was an 
abuse of that discretion or of fraud their judgment is supreme. 
Their action cannot be changed, modified, or controlled by juries 
or courts. Under such circumstances the judgment of no one or : 
of the courts can be substituted for the judgment of the body 
designated by law to be intrusted with that duty. 

[The w. relies exclusively upon the case of Adams ae 
v. Schneider et al. (1919), 71 Ind. App. 249, 124 N.E. 718, to pa 
sustain the action of the trial court. However, conceding this case fi 
to be a true expression of the law in Indiana (a question upon 7 


101 Ind. App. 369, 199 N.E, 429 (1935). 


7 
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which we express no opinion) it is easily distinguishable from the 
case at bar. 


Of course the teachers (the superintendent and coach) cannot 
be liable unless it be shown that they individually were guilty of 
the active negligence which caused the wrong. There is no evidence 
that they did or failed to do any act which was directly responsible 
for the injury. There is no showing that it was the duty of any 
one of the three to make a daily or periodical inspection of this 
particular slide or of playground equipment, nor that it had been 
specifically enjoined upon them, by the board, to be personally or 
individually responsible for the maintenance of this equipment. 
We do not say by this that even if these things had been done 
that there could be a recovery here, but we do say that these facts 
and possibly others must be present before they could be guilty 
of negligence. Even though they should be guilty of negligence, 
whether or not the law provides a remedy is still another question 
and not before us here. It is not shown that these teachers did 
any act or omitted to do any act whereby it could be said that 
they were negligent. 

The legislature had delegated to this school board certain 
duties of the sovereignty, namely, the care and education of the 
children of school age during certain periods. To do this they 
are granted the control and management of property necessary to 
such undertakings. ... In the exercise of such power they are 
immune from responsibility unless the legislature which created 
them also decreed that they should be liable for certain acts of 
omission or commission. State v. Gough (1913), 55 Ind. App. 118, 
103 N.E. 448. If they had laid down certain plans and specifica- 
tions for the erection of this slide and had accepted an installation 
not complying therewith we would have a different question. See 
Smith v. State (1889), 117 Ind. 167, 19 N.E. 744. But here they 
were not administering any specific command of the legislature, 
they were not following a method laid down for their guidance 

Their duties here required that they control and manage this 
equipment. They determined that the slide should be taken down 
and reinstalled. They did this as an official body. It was in the 
exercise of a governmental function, calling for discretion, that 
they acted, and even though they may have been mistaken or im- 
properly exercised their discretion, in the absence of fraud there 
is no remedy. State v. Gough, supra; Sherman v. Miller Construc- 
tion Co. (1929), 90 Ind. App. 462, 158 N.E. 255. 

The board here was not acting as individuals but as an official 
body and for their acts as such there is no liability or at least 
there is no remedy provided by law whereby it may be enforced. 
Occasionally we find in law a wrong without a remedy and here is 
an instance of such a situation. If the people demand a remedy 
their recourse is to the legislative body, but courts are only for 
the enforcement of established rights and none are shown which 
may be here enforced. 


In the case of Adams v. Schneider et al.,'* referred to above by the 
court, the school city had annually maintained and conducted, for profit, 
a public exhibition of amusement and entertainment known as a 
“field day exhibition.” Prior to the day of exhibition the school 
authorities had decided to hold the annual field day exhibition and had 
directed the clerk of the school board to make arrangements and to 
conduct the exercises. The clerk thereupon hired a person to construct 
the seats. The plaintiff purchased an admission ticket and attended 


“71 Ind. App, 249, 124 N.E. 718 (1919). 
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the exhibition, during which the stands gave way and the plaintiff was 
injured. Suit was filed against the school board members and the clerk 
individually. The trial court directed a verdict in favor of the defend- 
ants and on appeal to the Appellate Court the case was reversed and 
remanded to the lower court because the facts of the case were sufficient 
to submit the determination of negligence to the jury. The Appellate 
Court elaborated, as the following excerpt of the opinion will indicate, 
the conditions under which school officials and employees may be 
liable as individuals for negligence in conducting exercises associated 
with public school management: 


It is made the duty of school trustees of cities to take charge 
of the educational affairs of their respective cities, and to provide 
a suitable apparatus and other articles and educational appliances 
necessary for thorough and efficient management of the schools 
. .. to provide for the teaching of such branches as they may from 
time to time direct .. . to care for and manage all property belong- 
ing to their corporation .... and to receive donations made to 
school corporations, the use of which is within the discretion of 
such trustees. . . . It is further made their right to equip play- 
grounds, and to control the same. . . . It need hardly be said that 
these powers of such boards are discretionary powers, and that in 
their scope they are broad enough to permit such school boards, 
in their discretion, to make all proper arrangements for the con- 
duct of field day exercises, which, as a matter of common knowl- 
edge, go to the physical education of the pupil and his development 
in athletics. A duty is discretionary when it involves on the part 
of the officer to determine whether or not he should perform a 
certain act, and if so in what particular way, and in the absence 
of corrupt motives, in the exercise of such discretion, he is not 
liable. His duties, however, in the performance of the act, after 
he has once determined that it shall be done, are minister ial, and 
for negligence in such performance, which results in injury, he 
may be liable in damages. [Authorities cited] 


In Clark and Skiles on Agency, the rule is well stated that: 
“Where an agent is guilty of misfeasance, that is, where he actual- 
ly entered upon the performance of the duties to his principal, and 
in doing so fails to respect the rights of others, by doing some 
wrong, whether it be a wrong of omission or a wrong of commis- 
sion, as where he fails or neglects to use reasonable care or 
diligence in the performance of his duties, he will be personally 
responsible to third person who is injured by reason of such 
misfeasance; the agent’s liability in such case is not based upon 
the ground ‘of agency but upon the ground that he is a wrong 

r.” 


In harmony with the .. . authorities, we hold that the 
appellees, members of the school board, in determining that there 
should be field day exercises in connection with their school, were 
acting within their jurisdiction, and that such act, together with 
their action in determining the manner in which such exercises 
should be conducted, was discretionary, and that for injuries re- 
sulting therefrom they were not liable; but that the duties per- 
formed in making preparation for such field day exercises and 
the general management thereof were ministerial acts, for the 
negligent performance of which, if so performed, whether per- 
formed by themselves, by their agent, or by an independent con- 
tractor, they were liable for damages for injuries suffered by 
reason thereof. It follows that the duties performed by the 
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appellee clerk of the board were ministerial acts, and for their 
negligent performance, if so performed, he was jointly liable with 
his co-appellees. 

It is a fundamental principle that one who owns or controls a 
place of public entertainment is charged with the affirmative, 
positive obligation to know that such place is safe.for public use, 
and he impliedly warrants such place to be safe for the purpose 
for which it is designed. He is required to use care and diligence 
to keep the place safe for those in attendance and, failing to do 
so, he may be held liable for injuries occasioned by his neglect. 
His want of knowledge of defective conditions which by the exercise 
of reasonable care he might have discovered will not excuse him, 
nor will the fact that an independent contractor intervened in the 
preparation for or conduct of the entertainment. Those who accept 
the invitation to attend and who have paid the admission fee have 
a right to assume that a safe place has been prepared for them 
and it is not to be expected of them that they make an inspection 
of the surroundings for the purpose of determining whether or 
not they are safe. 


Reference has been made above to the penal and statutory liability 
imposed upon officials for failure to comply with the statutory duty. 
It is also possible for a private person to recover from an officer for 
failure to perform an official duty when the plaintiff can show a direct 
interest in the duty to be performed and when, because of nonperform- 
ance or malperformance of the official duty, special damages have been 
suffered as a natural consequence of such failure. In State ex rel. 
Stockton v. Lane et al.,!! the children of relator were legally entitled to 
transportation because of the abandonment of a school; the trustee, 
although repeatedly requested to do so, refused to furnish transportation, 
and suit was instituted against the trustee and his bondsmen to recover 
damages because the parent was obliged to and did provide transporta- 
tion at his own expense. The court said: 


Although every failure of an officer to perform his duty is a 
breach thereof, it is not on that account alone actionable at the 
suit of every individual member of the community. A _ private 
person can recover from the officer only when he can show that 
he has a direct interest in the duty to be performed and that a 
special damage to himself has resulted as the natural consequence 
of the wrongful act or failure to act, and it is immaterial that the 
duty is primarily imposed on public "grounds. The right of action 
springs from the fact that the private individual receives a special 
injury from the neglect of the performance of a duty which it was 
the purpose of the law to impose partly for his benefit. [Authorities 
cited] Granting that the duty to transport children from an 
abandoned school district was primarily imposed on the public 
ground of furnishing educational facilities, to the public, still it 
must be held that the statute imposes a duty on the trustee to 
furnish such facilities to all persons coming within its provisions 
and that it provides for such transportation for the special benefit 
of those individuals who were so located as to be personally en- 
titled to these privileges. While it is true that under the statute 
the pupil is named as the one for whom transportation is to be 
furnished, that is because the pupil is required to attend school and 
not the parent or guardian. The parent is enumerated as a patron 
_« the school district, has a right to vote on matters concerning 


“184 Ind. 523, 111 N.E. 661 (1916); see also Purcell v. Woodward, Trustee, 75 
Ind. App. 380, 130 N.E. 660 (1921). 
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schools in his district, and is compelled by law to send his children 
to school. It has been the recognized practice in this and other 
states in controversies arising between school authorities and per- 
sons entitled to school privileges, for the action to be brought by 
the father as relator as well as by the child. [Authorities cited] 
It is also claimed that the particular duty the nonperformance 
of which forms the basis of this action was a discretionary duty 
and that the complaint does not allege that the relator ever appealed 
to the county superintendent. . . . Under the allegations of the 
complaint and the section of the statute relied upon by .. . [the 
parent] it was the trustee’s duty to make some provision for the 
transportation of relator’s children. He had no alternative but 
to act. In providing for such transportation he was of course 
required to exercise some judgment and discretion as to the means 
employed . .. but the law did not permit him to decide whether 
any transportation should be furnished. ... It is the nature of 
the particular duty and not the character of the office that deter- 
mines whether a duty is ministerial. An appropriate and general 
test has been laid down as follows, “‘Perhaps as safe a criterion as 
any other, to ascertain whether a private suit would or would not 
lie, is to adopt the rule which governs in cases in which a 
mandamus would or would not be granted.” . . . [Authorities 
cited] In failing to act at all the trustee disregarded a plain 
provision of the law and applying the above test failed to per- 
form a ministerial duty. The authorities upon which . . . [the 
trustee] relies as sustaining the proposition that relator’s proper 
remedy was by appeal to the county superintendent were cases in 
which an action had been brought asking for a writ of mandate, and 
the attention of this court has not been called to any case where 
the application of the proposition has been made to ordinary 
actions at law to recover damages alleged to have been sustained 
on account of the school officer’s wrongful act. Without deciding 
whether relator in this case could have taken his grievance to the 
county superintendent he at least was not confined solely to such 
a remedy. It was certainly not the intention of the legislature to 
confer upon superintendents of schools exclusive authority to 
decide all questions pertaining to the jurisdiction of trustees, the 
extent of their powers and the proper limits to be observed in the 
exercise of their legal duty. Such questions may be determined by 
the courts of the state. Hence when the rights of a citizen are 
involved in the alleged failure of a trustee to perform a ministerial 
duty owing to such citizen to his injury, the courts may properly 
determine whether such nonperformance was within the powers of 
such trustee, the nature of the duty alleged to have been neglected, 
and whether such nonperformance gives rise to a cause of action 
for damages in favor of the party claimed to have been injured. 


Assaults upon the teacher.—In the section of this study which 
deals with disciplinary sanctions, cases were discussed in which 
teachers were charged with committing torts against pupils. There 
are no appeal cases in which the teacher has sued for the torts of 
pupils; however, the teacher in rightful possession of the schoolroom 
may bring an action against tortious wrongdoers. In White v. Kellogg,'® 
the school director and trustee who had determined to close the school 
for a month, in spite of the objections of the teacher and majority of 
the parents of the children, entered the school while in session, seized 
the teacher at the desk, and threw him out of the schoolhouse. As a 


119 Ind. 320, 21 N.E. 901 (1889); see also Branaman v. Hinkle, 137 Ind, 496, 
37 N.E. 546 (1893) for the necessary allegations in an action of libel or slander 
against school officials. 
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result of the assault and battery, the teacher was confined to bed for 
more than two months. In an action by the teacher against the school 
director and trustee as individuals for damages, the trial court rendered 
judgment for the defendants. On appeal, the decision was reversed 
because the teacher, under contract to teach for the school term, had 
gone into possession of the schoolhouse, entered upon the duties of 
teaching, and was in peaceful possession of the schoolhouse when the 
director and trustee (appellees) undertook to dispossess him. The 
appellees were the wrongdoers. 

The teacher is also protected from assaults by a statute which 
provides that if any parent, guardian, or other person, from any cause, 
fancied or real, visit a school with the avowed intention of upbraiding 
or insulting the teacher in the presence of the pupils and shall sc 
upbraid or insult the teacher, such person, for such conduct, shall be 
liable to a fine of not more than $25 which, when collected, shall go 
into the general tuition revenue.'" 


Workmen's compensation statutes.—Although workmen’s compensa- 
tion statutes are generally considered applicable to industrial and com- 
mercial employees, a number of jurisdictions, including Indiana, have 
extended the statute to include public employees. The liability thus 
imposed is statutory and a wide range of practices are observed 
throughout the United States.17 The Indiana workmen’s compensation 
statute, administered by the Industrial Board, provides for compensa- 
tion to the employee for personal injury or death by accident arising 
out of and in the course of the employment, and the statute is applicable 
to the employees of the state, all political subdivisions thereof, and the 
municipal corporations within the state without any right of exemption. 
Any claim for compensation is barred, under the statute, unless a claim 
is filed within two years after the injury or, if death results therefrom, 
within two years after death. The benefits include free medical care 
and hospitalization for at least 90 days; compensation after the first 
seven days for the various types of disability such as temporary total 
disability, temporary partial disability, and permanent disability; and 
death benefits including $150 for burial expenses. The payments may 
extend over a period of 300 to 500 weeks and include 55 per cent of 
the employee’s weekly wages, which shall be considered as being from 
$16 minimum to $30 maximum, but the maximum amount of compensa- 
tion under the statute shall not exceed $5,000.15 


School employees and the Industrial Board.—In Reissner v. Board 
of School Commissioners of Indianapolis,!® the surviving widow appealed 
from a decision of the Industrial Board denying compensation for the 
death of her husband, who was secretary to the Board of School Com- 
missioners. The decedent, attempting to close his desk drawer, punc- 
tured the palm of his hand with a sharpened lead pencil and from this 


1865 Indiana Laws, 43 Regular Session, Ch. 1, p. 3, Sec. 162. 

"See also Workmen's Compensation Provisions for Public School Employees, 
published by the Research Division of the National Education Association, May, 1940 
42 p., mim, 

* 1933 Burns Indiana Stat. Ann. 40-1201 et seqg., 40-1301, 40-1401, 40-1501 et seq. 

#103 Ind. App. 202, 4 N.E. (2) 581 (1936). 


LEGAL RELATIONS OF PUPILS AND PARENTS TO SCHOOLS 17 


injury septicemia developed. The Industrial Board denied the applica- 
tion for an award because, as the board interpreted the statute, the 
secretary was not an employee within the meaning of the Indiana work- 
men’s compensation act. The court reversed the decision of the In- 
dustrial Board and said: 


The Indiana workmen’s compensation act defines an employee 
as follows: 

“(b) The term ‘employee’ as used in this act, shall be con- 
strued to include every person, including a minor, in the service 
of another, under any contract of hire or apprenticeship, written 
or implied, except one whose employment is both casual and not 
in the usual course of the trade, business, occupation, or profession 
of the employer. es 

[The school corporation] contends that decedent was not 
an “employee” but a public officer and cites . .. [three Indiana 
cases] in support of said contention. In the first of said cases 
this court held that a police officer was not an “employee” of a 
city because “the most important characteristic which may be 
said to distinguish an office from an employment is, that the 
duties of an incumbent of an office must involve an exercise of 
some portion of the sovereign power,” and a police officer does 
exercise sovereign power. In the second case this court held 
that a game warden was not an “employee” for the same reason. 
In the third case this court held that an assistant county high- 
way superintendent was not an employee of the county for the 
same reason. 

The statute . . . which fixed the duties of the secretary of 

[the school corporation] did not vest any sovereign powers 
in the sec eretary. The record does not show that the secretary 
was exercising any sovereign power at the time of the injury. 

We hold that under the stipulated and uncontradicted evi- 
dence in this case, decedent was an “employee” within said stat- 
utory definition of the term. 


In a case in which a school employee was killed in a collision with 
an interurban car while he was driving home in a school bus fur- 
nished by the township after delivering the school children to the school, 
the surviving widow secured a judgment against the interurban com- 
pany. Later, as the judgment against the receiver of the interurban 
company was unpaid, the widow instituted an action to annul the 
judgment and also filed an application for compensation with the 
Industrial Board. The board made an award to the widow which 
the school township contested?® because, as it contended, the bus driver 
was an independent contractor and not an employee, also the depend- 
ents had elected to recover from the traction company, and further, 
the driver’s death was due to the violation of the statute relative to 
school buses crossing railways. The court affirmed the award of 
the Industrial Board by holding that the deceased came within the 
provisions of the compensation act and that the statute relative to 
the duty of a school bus driver when about to cross a railroad was 
for the protection of the school children and not for the driver when 
alone. 

The Industrial Board has ruled that a superintendent of schools 
who was killed in an automobile accident while en route to attend 


** Rushville School Twp. v. Mock, 86 Ind. App. 307, 157 N.E. 366 (1927). 
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a school meeting in a neighboring town and to investigate a pros- 
pective teacher was not an injury arising out of and in the course 
of employment. On appeal, the Appellate Court reviewed the facts 
of circumstances surrounding and preceding the accident and said, 
in Williams v. The School City of Winchester :?! 


We recognize and adhere to the well-established rules, that 
the finding of facts and the award of the Industrial Board based 
thereon are binding upon this court and will not be disturbed 
when supported by any competent evidence, but that it must be 
supported by some competent evidence; that the award cannot 
be upheld where it is dependent upon facts arrived at by mere 
guess, surmise, conjectures, or possibilities . . . ; that this court 
will not weigh the evidence when it is conflicting nor will it 
disregard reasonable inferences which the Industrial Board may 
have drawn from the facts which the evidence tends to establish, 
but if the evidence is of such a conclusive character as to force 
a conclusion contrary to that reached by the Industrial Board, 
then the duty devolves upon this court to reverse or set aside 
such award. . 


We are here confronted with a record where the evidence is 
without conflict, and evidence which, when examined and _ sub- 
jected to the test of the rules of law as declared in the authorities 
above cited is so conclusive in its character as to force a conclu- 
sion contrary to that arrived at by the Industrial Board. 


Liability insurance.—As the court stated in Medsker v. Etchison, 
supra, there are occasions in law where there is a wrong without a 
remedy, and in such instances the recourse is to the legislative body 
because the courts are for the enforcement of established rights. The 
legislatures of a few states have extended the “to sue and to be sued” 
clause to include suits sounding in tort; a few other states have 
legalized liability insurance. These two groups of states constitute 
a minority of the states of the Union and, as both forms are of com- 
paratively recent origin, there are many problems associated with 
their development.?2 

During the 1935 session the Indiana General Assembly inferen- 
tially approved liability insurance policies of governmental units by 
requiring all insurance policies delivered to the state or municipal 
corporation to contain the provision that the insurance carriers would 
not set up, as a defense, the immunity of the state or the municipal 
corporation in suits arising from the insurance contract.2° The 1935 
law was repealed when the General Assembly, in session in 1941, 
approved an act empowering the state or any municipal corporation 
to purchase liability insurance policies for the protection of public 
workers. According to this enactment the term “state” is to include 
the state of Indiana, any department, commission, board, educational 
or other institution of the state; the term municipal corporation is 
to include a county, township, city, town, or school corporation. The 
principal provisions of the 1941 law are as follows:?4 


104 Ind. App. 83, 10 N.E. (2) 315 (1937). 


= See Liability for School Accidents, by Harry N. Rosenfield. Harper and Bros., 
New York, 1940. p. 131-6. 


“1935 Indiana Laws, 79 Regular Session, Ch. 245, p. 1254. 
59 


“1941 Indiana Laws, 82 Regular Session, Ch. 52, p. 146; see also footnote 16 
in Chapter III, “Compulsory School Attendance,”” in Part I of this study. 
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The state, or any municipal corporation thereof, is hereby 
empowered to purchase policies of insurance insuring the officers, 
appointees, agents and employees of the state or municipal cor- 
ag sea against loss or damage because of the liability imposed 
y law upon such officers, appointees, agents, and employees for 
loss or damage resulting from bodily injury to, or death of, or 
property damage sustained by, any person or persons, caused by 
accident and arising out of the ownership, maintenance, hire, or 
use of any motor vehicle owned by the state or such municipal 
corporation, and any real or other personal property whatsoever, 
owned, hired, or used by the state or such municipal corporation, 
in the business of the state or such municipal corporation, and 
to pay the premiums thereon out of public funds. In no event 
shall the state, or any municipal corporation thereof, be liable, 
in any case, in any amount in excess of the maximum amount of 
valid insurance in full force and effect and covering the par- 
ticular motor vehicle or particular real or personal property in- 
volved in the accident causing such loss or damage. Provided, 
that wherever the state or any municipal corporation thereof 
enters into a contract for the hire or use of any automobile owned 
and operated by a private individual, such insurance, as set out 
above, shall be purchased by the owner of such automobile and 
funds for the payment thereof may be included in the contract 
for hire. No such policy of insurance shall be purchased by 
or issued or delivered to the state or to any municipal corpora- 
tion thereof by any insurance carrier unless such carrier is duly 
authorized to transact such insurance business within the state 
of Indiana, and the policy so issued shall conform to the require- 
ments of Chapter 162, Article 9, Section 177 of the Acts of 1935, 
nor unless there shall be contained within such policy a provision 
that if there arises or may arise a claim, suit, or cause of action 
in relation thereto, such insurance carrier will not set up, as a 
defense, the immunity of the state or of such municipal corpora- 
tion, but such insurance carrier shall be permitted to plead and 
interpose every other defense that would be available to the 
insured if such insured were a natural person or a private cor- 
poration. In no event shall the insurance carrier be liable, in 
any case, in any amount in excess of the maximum amount named 
in the policy of insurance. 


Comment.—Governmental immunity regardless of the theory on 
which it is supported, is now being reconsidered before the courts 
and legislative tribunals as one result of the vast extension of govern- 
mental activities into the fields of economic and social enterprises, 
as distinguished from the more limited interpretation of the protective 
functions of government. The question of governmental immunity of 
the federal government and the federal corporations has also been 
argued before the federal courts. Mr. Justice Frankfurter, in Keifer 
and Keifer v. The Reconstruction Finance Corporation,?5 after com- 
menting on the number of governmental corporations with the power 
to sue and to be sued, said the inclusion of the clause was “an indi- 
cation of the present climate of opinion which has brought govern- 
mental immunity from suit into disfavor’ and “a definite attitude 
on the part of Congress which should be given hospitable scope.” 
Mr. Justice Douglas, in Federal Housing Administration v. Burr,?° 
asserted that “clearly the words ‘sue and to be sued’ in their normal 


306 U.S. 381, 59 S.Ct. 516 (1939). 
309 U.S. 242, 60 S.Ct. 488 (1940). 
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connotation embrace all civil process incident to the commencement 
or continuance of legal proceedings.” 

A perplexing series of questions arises from the consequences 
of the fact that the sovereign creates and imposes duties upon sub- 
erdinate entities to perform certain functions; and the same sov- 
ereign then imposes the duty on the individual citizen to attend or 
accept the performance of the governmental functions. Then, when 
an individual suffers an injury through an accident or the negligent 
conduct of one charged with performing the duty, the loss is sustained 
by one person and not spread as are the other burdens and benefits 
of governmental enterprises. Under such conditions a moral, if not 
a legal obligation, is imposed upon the governmental authorities to 
exercise the utmost care in providing facilities which make _ school 
buildings as safe, sanitary, and wholesome as possible. The school 
officer and especially the employee on whom as individuals may be 
placed the full liability for an act of omission or commission, have 
the responsibility of exercising extreme caution in performing duties 
assigned in order to protect themselves when the jury of laymen is 
called upon to consider whether the employee’s conduct was negligent 
under the circumstances and was also the approximate cause of the 
accident. These obligations and responsibilities should not become 
less important as society through experience develops workmen’s com- 
pensation laws, extends governmental liability, or provides liability 
insurance. At best these devices merely spread and share the eco- 
nomic loss in dollars and cents as an effort to compensate for the 
injury, and very often such compensation is a poor substitute for the 
actual loss suffered by the individual and society. 


CHAPTER IX 


TRANSFER AND TRANSPORTATION OF SCHOOL 
CHILDREN 


Problems arising from transfers and transportation of school 
children are closely related to and frequently grow out of the abandon- 
ment and consolidation of schools and the transferring of pupils from 
one district to another or to an adjacent township. For this reason 
some consideration is due the legal status of abandonment and con- 
solidation; however, since the problems of abandonment, consolida- 
tion, or transfer are primarily between the school authorities and the 
public, less emphasis has been devoted to these problems than to 
transportation, which more directly involves the pupils.! 


Joint and consolidated schools.—The General Assembly has pro- 
vided the statutory procedure and legal means whereby joint and 
consolidated schools may be established. The operation of the law 
depends upon the local district recognizing certain existing condi- 
tions and then following the statutory procedure. Two or more 
adjacent school districts may establish a new school district? and 
maintain a school for the pupils of their respective corporations; 
school trustees of two or more distinct municipal corporations for 
school purposes may establish joint schools,? trustees of two or more 
adjacent counties or townships may establish a new school district;4 
trustees of two or more adjacent townships, one of which maintains 
a high school or joint elementary and high school,® and the legal 
voters residing outside a city of the fifth class® but within the 
same township of the city may set in motion the legal process for 
establishing joint schools;* or if no joint district is desired, the re- 
spective city of the fifth class or incorporated town may enter into 
a contract with the township relative to all matters pertaining to the 
use of such schools by all inhabitants of the township.s Subsequent 


The State Superintendent of Public Instruction, on page 10 of the Annual 
Report for the School Year 1939-40, reported 7,069 bus drivers in Indiana transporting 
223,264 pupils to and from school over routes ranging from 14% miles to 116 miles. 
The total cost was approximately $5,000,000, or an average of 14 cents for each 
pupil each day. 

71901 Indiana Laws, 62 Regular Session, Ch. 42, p. 53. 

® 1873 Indiana Laws, 48 Regular Session, Ch, 24, p. 68. 

*1877 Indiana Laws, 50 Regular Session, Ch. 81, p. 125; 1993 Indiana Laws, 
63 Regular Session, Ch. 229, p, 431 

*1919 Indiana Laws, 71 Regular Session, Ch. 216, p. 811. 

* 1933 Burns Indiana Stat. Ann. 48-1201, classification of civil cities: 

First class—-250,000 or over 
Second class—35,000 or over 
Third class—20,000 or over 
Fourth class—10,000 or over 
Fifth class—2,000 or over 
Incorporated towns 

Civil townships 

* 1911 Indiana Laws, 67 Regular Session, Ch. 187, p. 463; 1913 Indiana Laws, 
68 Regular Session, Ch. 336, p. 911; see also Gruber v. State ex rel. Welliver, 201 
Ind. 280, 168 N.E. 16 (1929). 

*1917 Indiana Laws, 70 Regular Session, Ch. 24, p. 63; 1921 Indiana Laws, 72 
Regular Session, Ch. 162, p. 412; 1931 Indiana Laws, 77 Regular Session, Ch. 108, 
p. 439. 
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and amendatory statutes govern the maintenance and control of 
consolidated or joint schools and school districts. The common prac- 
tice of setting the statute of consolidation in operation is for the 
legal voters to petition the school authorities who in turn may sub- 
mit certain propositions to the voters of the districts concerned. If 
the majority of voters favor the consolidation or the establishment of 
joint schools, necessary changes are made to train the pupils in the 
larger units. Through a combination of the consolidation and joint 
school laws it would seem to be possible for all districts of a county 
to consolidate into one school district.® 


The patrons of a school district who object to abandonment and 
subsequent consolidation of schools may bring suit to enjoin the 
school officers from issuing bonds to pay for the building of the 
consolidated district. However, at the trial the complainants must 
aver and show affirmatively by evidence that the officers are pro- 
ceeding without authority under any existing statute.1° The voters 
objecting to consolidation must also be prompt in asserting their 
position. In the case of Teeple, Trustee, v. The State ex rel. Bower et 
al.,1! the patrons sought to terminate the consolidation agreement 
and to re-establish the abandoned schools after new consolidated 
buildings had been erected. In a petition to the court asking the 
foregoing and also asking for a writ of mandate directing the trustee 
to employ a teacher for the re-established school, the court held: 


The issuing of a writ of mandate is considered discretionary. 
The discretion is judicial, to be exercised on equitable principles, 
and is governed by fixed rules. 

It will not be granted when it will work injustice, or intro- 
duce confusion and disorder, or operate harshly, or where the 
relator has instigated, authorized, or approved the acts com- 
plained of. Application therefor must be made within a reason- 
able time after the alleged default or neglect of duty. 

Laches or delay in making application for the writ, unless 
satisfactorily explained, may afford sufficient cause for its denial. 
In determining what will constitute such unreasonable delay or 
laches as will defeat the right to mandamus, regard should be 
had to the circumstances, if any, justifying the delay, to the 
nature of the case, the relief demanded, and the question whether 
the rights of the defendant, other persons, or the public, as public 
corporations, have been prejudiced by the delay. 


However, the districts uniting to form a joint school district are 
not forever bound, as the court stated in Jackson School Twp. et al. v. 
State ex rel. Garrison et al.!2 


The act of 1901 (Secs. 6814-6816 Burns 1926) provides no 
method of dissolving a joint district when once created. But we 
do not believe that the legislature by providing for the creation 
of a joint district intended to require its continuance forever, 
regardless of conditions which might arise in the future and the 


*See 1933 Burns Indiana Stat. Ann. 28-2601 to 28-2664 and 1939 Indiana 
School Laws, published by the State Superintendent of Public Instruction, Indianapolis, 
Indiana, p. 130-77. 

” Yoder et al. v. Cole, Trustee et al., 91 Ind. App. 630, 172 N.E. 545 (1930). 
2171 Ind. 268, 86 N.E. 49 (1908); see also Turner v. State ex rel. King, 210 


58, 200 N.E. 864 (1936). 
12204 Ind. 251, 183 N.E. 657 (1933). 
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contract in the case at bar did contemplate the ultimate dissolu- 
tion of the joint district. 

The appellee contends that it would not be equitable and 
just for a township to join with a town in creating a new dis- 
trict and in erecting a school building larger than necessary to 
accommodate the children of the town, and then at any time it 
saw fit be permitted to withdraw from the joint district, leaving 
the town with a large school building on its hands. 

3ut such argument is not entirely persuasive here. It has 
been more than 25 years since the joint school building was erect- 
ed; the town paid only for a portion of the building and pays for 
the maintenance expense of its own pupils. Furthermore, under 
the contract between the corporations in the case at bar, the in- 
terest of the township in the building is forfeited to the town 
upon the withdrawal of the township from the joint district. It 
would not be equitable and just (in the absence of anything in the 
statute requiring it) for the corporations entering into such an 
agreement to be bound to continue it forever. School buildings 
become worn out and obsolete, roads are improved, transportation 
facilities become greater and conditions may change so that in 
the course of years it may be for the best interests of the town- 
ship and its citizens to make more use of its own school buildings 
and reduce the use it makes of the joint school, or to withdraw 
from the joint district altogether. 


Abandonment of schools.—Township trustees are allowed consider- 
able discretionary authority in discontinuing and abandoning schools 
within the respective townships and transporting pupils to other 
schools for the sake of economy and improvement in educational facil- 
ities. Any school thus temporarily abandoned may be re-established 
if conditions indicate that such re-opening would be desirable and 
advantageous to the children of the township. However, township 
trustees must discontinue and temporarily abandon all schools under 
their charge in which the average daily attendance during the pre- 
ceding year was 15 or fewer, and may discontinue any school at which 
the average daily attendance was 20 or fewer. Schools exclusively 
for colored children must not be discontinued where the average daily 
attendance is 12 or more and where such school is the only school 
for colored children in the corporation.'* The statute further provides 
that the conditions of roads, streams, and bridges should be taken 
into consideration in determining whether schools are to be abandoned. 

Whenever 60 per cent of the resident taxpayers of any school 
corporation petition the township trustee or the Board of School 
Trustees of the school town to abandon the high school or high 
schools, school officials must comply with the petition and provide 
education and transportation of pupils entitled to high school privileges 
in other schools of the township or in other townships.'* 

School authorities of incorporated towns having a population of 
not more than 2,150 may abandon and discontinue the management 
and control of the public schools therein. In this event, the board 
of school trustees is dissolved and the control over the schools and 


131907 Indiana Laws, 65 Regular Session, Ch. 233, p. 444, as amended 1937 
Indiana Laws, 80 Regular Session, Ch. 274, p. 1272; see also Davis v. Mendenhall, 
150 Ind. 205, 49 N.E. 1048 (1897); Hornbeck v. State ex rel. Davidson, 33 Ind. 
App. 609, 71 N.E. 916 (1904). 


141932 Indiana Laws, 77 Special Session, Ch. 27, p. 42. 
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school property passes to the township trustee. The town board 
may, on petition of a majority of the resident freeholders, pass an 
ordinance to take control of its schools again and to appoint a board 
of school trustees. Certain county officials are required to appraise 
what, if any, equitable right the township has in the school property, 
and furthermore, appraisal and taking over by the town can take place 
only with the consent of a majority of the resident freeholders in the 
township who reside outside the town.?5 


Use of abandoned school property.—Whenever any public school- 
house has been abandoned and is no longer used or needed, the build- 
ing may be sold,’® torn down,'* or reconstructed into a community 
hall for nonpartisan gatherings of citizens for civic, social, and 
recreational purposes.'* In order to reconstruct an abandoned school- 
house into a community house, trustees are authorized to use such 
PWA or WPA labor and funds as are available. 

School lands may be sold according to statutory procedure or, if 
the lands are within a city, the school corporation may authorize the 
civil city to use the abandoned grounds for park purposes.’® School 
trustees have no authority to expend money on the operation or main- 
tenance of the park, but may fix the conditions, restrictions, and 
limitations within which the civil city may use the abandoned school 
lands. If the city accepts the offer of the school trustees, the land 
may be used as a park so long as civil city authorities maintain the 
park. Upon discontinuance of the park, the school authorities who 
have retained title to the land may retake possession of the property 
and either use it for school purposes or sell it. 


Transfer of pupils—Mention has been made in the chapter on 
“Compulsory School Attendance” (in Part I) of transferring certain 
children to special schools, and the foregoing paragraphs have dealt 
with mass transfers through consolidation of or contracts between 
school districts. The law also provides for transfer of an individual 
pupil from one school to another within the district or to another 
district within or without the state. The early school laws provided 
that in the annual enumeration the trustee was to ascertain to which 
school within the district or township the patron desired to be at- 
tached for voting purposes and also that the patron might request 
to be transferred to the adjoining township if he could be better ac- 
commodated in the schools of that township.2° In event the request 
for transfer was denied, an appeal could be taken to the county 
examiner (county superintendent), whose decision was final.21  Subse- 
quent statutes provided for transfer of the child to the adjacent 


% For the statutory procedure of abandonment, retaking, and distribution of 
assets and liabilities, see 1939 Indiana School Laws, published by the State Super- 
intendent of Public Instruction, Indianapolis, p. 178-87. 

4% 1865 Indiana Laws, 43 Regular Session, Ch. 1, p. 3. 

71913 Indiana Laws, 68 Regular Session, Ch. 198, p. 594. 

131939 Indiana Laws, 81 Regular Session, Ch. 87, p. 487. . 

#1933 Burns Indiana Stat. Ann.: First class cities, 28-2337: second class cities, 
48-5605; fourth class cities, 48-5716; fifth class cities, 28-1422, 48-5716, 48-5717; park 
lands to be used for library, 48-5810. 

»” 1865 Indiana Laws, 43 Regular Session, Ch. 1, p. 8, Secs. 14 and 16. 

“Fogle, Trustee v. Gregg, 26 Ind. 345 (1866). 
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school corporation, rather than of the parent or patron.22 Today, if 
there is no commissioned high school in the corporation where the 
child resides, or if a high school pupil resides within two miles of 
the high school in an adjacent school corporation and more than four 
miles from the nearest high school in the resident corporation,?3 the 
school authorities must grant an order of transfer; but in other cir- 
cumstances school authorities may exercise their discretion, using as 
a basis the proximity of the schools, character of the roads, means of 
transportation, and crowded conditions of the schools in both of the 
school corporations.?* 

When school children are legally transferred from one _ public 
school corporation to another, the transferring corporation becomes 
obligated to pay a tuition fee to the receiving corporation. The 
earlier statutes provided for payment of a fixed sum for each month, 
but present practice is to determine the tuition payment on the basis 
of the per capita cost of public education in the receiving corporation. 
The method of determining the per capita cost, the time when payments 
are due, and the procedure in event of nonpayment are determined 
by the laws relative to transfers.*5 

School-age children of officers and enlisted men of the United 
States Army, Navy, or Marine Corps on duty in the state are en- 
titled to admission to any public school in the county in which the 
officer or enlisted personnel is stationed. Each child so admitted to 
the school, whether the school of the district in which the child re- 
sides or any other public school corporation of the county, is con- 
sidered a transferee. Transfer tuition is paid to the receiving corpora- 
tion from the general fund of the county and the amount to be paid 
is determined on the same basis as that used in transferring children 
from one public school corporation to another.?® 

Dependent children in custodial institutions are educated by the 
school corporation in which the institution is located. Authorities 
committing the child to the home must also notify the school corpora- 
tion from which the child came that the child has been placed in the 
custodial institution. Then transfer certificates are issued by the 
school corporation of the child’s residence to the school corporation 
which is to educate the child, and transfer tuition is paid as pro- 
vided by law.?? 

Any resident between the ages of 7 and 21 years who is not a 
graduate of high school and who is a patient in an approved sanitor- 


221901 Indiana Laws, 62 Regular Session, Ch. 204, p. 448; see also Weir et al. 
v. State ex rel. Worl, 161 Ind. 435, 68 N.E. 1023 (1903); Teeple, Trustee v. State 
ex rel. Bower, 171 Ind. 268, 86 N.E. 49 (1908). 

“21919 Indiana Laws, 71 Regular Session, Ch. 54, p. 140. 

* 1921 Indiana Laws, 72 Regular Session, Ch. 253, p. 743; 1932 Indiana Laws, 
77 Special Session, Ch. 49, p. 190. 

% 1933 Burns Indiana Stat. Ann. 28-3701 to 28-3721; see also Luce Twp. v. 
School City of Rockport, 86 Ind. App. 641, 159 N.E. 164 (1927); Jeffersonville 
School Twp. v. Jeffersonville, 59 Ind. App. 83, 108 N.E. 966 (1915). 

261933 Indiana Laws, 78 Regular Session, Ch. 175, p. 883. 

7 1903 Indiana Laws, 63 Regular Session, Ch. 8, p. 15; 1907 Indiana Laws, 65 
Regular Session, Ch. 186, p. 310; 1917 Indiana Laws, 70 Regular Session, Ch. 35. 
p. 89; see also Kerr v. Perry School Twp. 162 Ind. 310, 70 N.E, 246 (1904). For 
provisions whereby a county may build and maintain a school in conjunction with 
a custodial institution, see 1933 Burns Indiana Stat. Ann. 22-1618 and 1941 Indiana 
Laws, 82 Regular Session, Ch. 119 p. 333. 
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ium for treatment of tuberculosis is entitled to a transfer certificate 
from the school corporation of residence. The transfer tuition pays 
for such kind and extent of instruction as the minor is capable of 
receiving. The cost of instruction is the remuneration received by 
the licensed teacher, but such cost cannot exceed $40 each semester 
for each child. The state department is authorized to order the 
state auditor to pay not more than three fourths of the transfer 
tuition, in which event the child cannot be included in the school 
population figures used as a basis for computing other regularly 
distributed state funds to the transferring corporation. Transfer tui- 
tion money is paid to the school corporation in which the institution 
is located. Instruction of children in the institution is under the 
jurisdiction of the school authorities where the sanitorium is located. 
The instruction is evaluated by the superintendent of schools and 
upon his recommendation is to be accepted for full credit in the school 
of the corporation in which the child resides.?* 


Judicial attitude toward transferring school pupils—The opinion 
rendered in Edwards et al., Trustees of the School City of Peru v. 
State ex rel. Kesling,?® stated the general attitude of the courts in 
construing the statutory provisions for transferring pupils to other 
school corporations. 


The right of transfer for educational purposes, provided by 
statute, is given only to persons who can be better accommodated 
thereby. It is a personal right, and each request for transfer is 
to be considered and determined upon its merits as a separate case 
by the school officers; that is, can the person requesting the 
transfer, taking all the surroundings and conditions that will 
exist during the coming school year into consideration, be better 
accommodated during such year with school privileges at the 
schools of the school corporations to which he seeks transfer 
than at the schools of the school corporation in which he resides. 

In the determination of this question many things . . . would 
be material and pertinent: the proximity of the schools in the 
township and city to the residence of relator; the kind and 
character of the roads to each; the means of transportation, if 
any, to each; the crowded condition of the schools in either of 
the two school corporations. It might be that a person request- 
ing a transfer resides much nearer to the schools of the school 
corporation to which he requests a transfer, than to the school 
of that in which he resides, yet the crowded condition of the 
schools nearest his residence be such that he could be better 
accommodated at the more distant school in his own school 
corporation. These are questions to be considered by the trustee 
and determined by him in each case. It is a fact, however, that the 
conditions upon which transfers for educational purposes may be 
made, may exist when the request for a transfer is made, and not 
exist in any year thereafter. The conditions may be such one 
year, that a person could be better accommodated in another 
school corporation, than that in which he resides, while the 
next year he could be better accommodated in the school corpora- 
tion in which he resides. 


In seeking a court order directing the trustee to issue a transfer 
to a school other than that of the resident district, the defense of 


*°1941 Indiana Laws, 82 Regular Session, Ch. 93, p. 233. 
* 143 Ind. 84, 42 N.E. 525 (1895). 
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lack of appropriated funds has been interposed by the trustee. The 
court has ruled, however, that where the statutory duty is mandatory 
it is not material whether any money has been appropriated by the 
Township Advisory Board. The relator in Carter, School Trustee, v. 
State ex rel. Lee®® secured an order from the circuit court directing 
the trustee to transfer the relator’s child to a school of an adjoining 
township which was three and two thirds miles closer to the home of 
the child than the school in the home district. The late Judge Treanor, 
in an opinion sustaining the trial court, said: 


The law contemplates that most children of school age will 
be accommodated in the schools of their respective school corpora- 
tions; but, to prevent a practical nullification of the privilege of 
free ‘tuition, the General Assembly has provided by statute for 
transfer of school children from their home corporations to other 
corporations when such transfer will result in better school ac- 
commodations. Usually, the question of whether a particular pupil 
can be better accommodated by a transfer from his home corpora- 
tion is left to the discretion of the school officials, but the Gen- 
eral Assembly has provided that when certain facts exist, as in 
the instant case, a pupil can be better accommodated by a trans- 
fer, as a matter of law. To facilitate transfers of pupils and to 
protect the receiving corporations, the General Assembly has 
made special and careful provision for the payment of transfer 
tuition claims. 


In view of the . . . statutory provisions, it is evident that 
the General Assembly has treated transfer tuition costs and claims 
therefore as a distinct class of school corporation expenditures, 
and we conclude that the right of a child to a transfer and the 
duty of a trustee to grant such transfer do not depend upon the 
Advisory Board’s having made a specific appropriation to cover the 
cost of transfers. 

he . . [trustee] is unduly apprehensive of the effect of 
Sec. 12068 Burns 1926, Acts 1899, Ch. 105, p. 150, as amended 
Acts 1913, p. 276, and in particular of the following sentence: 
“In no event shall a debt of the township be created except by 
the Advisory. Board of such township, and in the manner herein 
specified, and any payment of any debt not so authorized from 
the public funds of such township shall be recoverable upon the 
bond of the trustee, in a suit which it is hereby made the duty 
of said board to institute and prosecute, in the name of the state, 
for the use of said township.” 

The granting of a transfer does not create a debt of the 
township; a transfer being a mere authority for the admission 
of the transferred pupil to the school of the corporation to which 
he is transferred. The statutes governing transfers create the 
obligation of the transferring corporation, and only when the 
transferred pupil has actually attended school in the corporation 
to which he has been transferred. A transfer is in no sense a 
contract and does not bind the transferring corporation to pay 
anything. 

The apprehension of ... [the trustee] that the issuance of 
the mandate in this case will cause him to violate Sec. 12070 
Burns 1926, Acts 1899, Ch. 105, p. 150, as amended Acts 1901, p 
415, is equally unfounded. He called special attention to the 
following provision: “The expenditure of any fund, in whole or 
in part, to any account for which it was not appropriated by said 
board, shall be deemed by the board a balance of such fund 


® 202 Ind. 655, 177 N.E. 449 (1931). 
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unexpended and in the hands of the trustee, for which he shall 
be liable upon his bond.” The granting of the transfer certainly 
does not constitute an “expenditure of any fund”; and, if it be- 
comes apparent that by reason of a larger number of transfers 
than had been anticipated, “an emergency exists for the expendi- 
ture of any funds not included in the existing estimates and 
levies,” the township trustee is completely protected by Sec. 12068, 
referred to above, which authorizes the calling of a special meet- 
ing of the Advisory Board to authorize the trustee to borrow a 
sum of money sufficient to meet such emergency. If the Ad- 
visory Board should refuse to authorize a loan, Sec. 6922 Burns 1926, 
quoted above, provides a way for the creditor school corporation 
to collect the amount due. 


Pupils entitled to transportation.—If in the judgment of the school 
authorities the conditions warrant, transportation may be provided 
for pupils of the school corporation, but transportation of school 
pupils is mandatory in all school corporations of the state where a 
school has been abandoned and children live more than one and one 
half miles from the school to which they have been assigned. The 
school trustees must also provide means of transportation, without 
extra charge, to pupils of a parochial school who reside along the 
highway constituting the regular route of a public school bus or 
conveyance,*! 


The courts have construed the statute requiring mandatory trans- 
portation from abandoned districts to apply only when the schools 
to which the pupils of the abandoned district are assigned are within 
the township, as the following exerpt from State ex rel. Cook v. 
Widolff*? will indicate: 


The complaint discloses that in 1921, pursuant to petition, 
school district No. 1 in York Township and school districts 3, 4, 5, 
and 10 in Miller Township were consolidated into a single consoli- 
dated school district for the purpose of constructing a consolidated 
schoolhouse; that such a schoolhouse was constructed in Miller 
Township; and that such consolidated school is now used by the 
patrons and pupils from said district No. 1. We assume the 
school districts mentioned were consolidated under the provisions 
of the Acts of 1917, Acts 1917, p. 52, as amended in 1921, Acts 
1921, p. 838, et seq., Secs. 6817-6822 Burns 1926. All school 
children residing in and attached to district No. 1 were, by virtue 
of such consolidation, transferred to and attached to such con- 
solidated school district, the schoolhouse of such consolidated 
district being located in a township other than the one in which 
the relator and his children resided. Appellant’s children, al- 
though residing in York Township, were by the act of consolida- 
tion transferred to a school in another township in the same coun- 
ty. Our judgment is that Sec. 6853, supra, is not applicable to 
a case where a school district of one township has been abandoned 
by a consolidation with a school district in another township, and 
does not require that the trustee of the township in which the 
abandoned district was located must provide and maintain means 
of transporting the children to the school in the other township. 


*. 1907 Indiana Laws, 65 Regular Session, Ch. 233, p. 444; 1913 Indiana Laws, 
68 Regular Session, Ch. 231, p. 655; 1933 Indiana Laws, 78 Regular Session, Ch. 
54, p. 414 

*291 Ind. App. 86, 167 N.E. 633 (1930); accord Boone et al. v. Carter et al., 
98 Ind. App. 20, 187 N.E. 357 (1934). 


| 


LEGAL RELATIONS OF PUPILS AND PARENTS TO SCHOOLS 29 


But in cases where a township maintains a high school and is 
contiguous to a township not maintaining one, the two townships may 
enter into a contract whereby the high school pupils will be trans- 
ported to the high school. The cost of such transportation would be 
paid by the transferring corporation from the special school funds, 
and the cost would be calculated on the transportation cost for each 
pupil and mutually agreed upon by the trustees and advisory boards 
of the townships concerned. Payments would be made at the same 
time and in the same manner as transfer tuition payments.** However, 
where transportation is not mandatory under the statute, it is neces- 
sary for the petitioner to allege and show that the trustee has in his 
possession, appropriated for such purpose, sufficient money to trans- 
port all the children of the district entitled to transportation.*+ 


Contracting for transportation of school pupils—The General As- 
sembly in session during 1941 repealed the 1931 and 1939 school 
transportation laws by a statute applicable to all public school corpora- 
tions except when contracting with a “common carrier” for transporta- 
tion of school children. The principal provisions of the 1941 statute are 
as follows:*° 


On the first Tuesday in May, or on the first Tuesday in 
June, of each year in which any contract or contracts for any 
school bus driver or drivers shall expire, the township trustee 
of each school township of the state of Indiana shall meet with 
the Advisory Board of such township for the purpose of re- 
ceiving bids and awarding contracts for the services of school bus 
drivers of such township for any period of time not less than 
one year nor more than four years: Provided, however, that 
in no event shall a contract be awarded which will extend beyond 
the close of the school year during which the term of the trustee 
and Advisory Board, in office at the time such contract was 
awarded, expires. 

The trustee shall give 10 days’ notice of the time and place 
of such meeting by one publication in each of two newspapers of 
general circulation printed and published in the township, if 
there be any such newspapers published therein, otherwise in any 
newspapers published in the same county, that sealed bids will 
be received for school bus drivers as specified in specifications 
on file in the office of said trustee and in the office of the county 
superintendent of schools. 

The trustee at least 10 days prior to the time for the receiv- 
ing of bids for school bus drivers shall prepare in writing a 
description of the route or routes to be let giving the approximate 
length of each route, the equipment required to be furnished by 
the school bus driver, and any other necessary information to 
advise the bidder of the terms and conditions of such proposed 
award. The trustee may specify that the bidder if awarded 
the contract shall be required to carry public liability and property 
damage insurance in a company authorized to do business in the 
state of Indiana. . . .36 


3$ 1937 Indiana Laws, 80 Regular Session, Ch. 200, p. 1010. 

%4 Waters, Trustee v. State ex rel. Neff, 172 Ind. 251, 88 N.E. 67 (1909); 
Dunten, Trustee v. State ex rel. Emrick, 172 Ind. 59, 87 N.E. 733 (1909); State 
ex rel. Crow v. Etcheson, Trustee, 178 Ind. 592, 99 N.E. 996 (1912). 

* 1941 Indiana Laws, 82 Regular Session, Ch. 161, p. 490. 

% See footnote 24 in Chapter VIII, “Common Law and Statutory Liability,’ on 
page 18 of this study. 
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At the time and place specified in the notice hereinbefore 
required, the trustee shall open and read publicly all bids sub- 
mitted. The trustee may take time to examine all bids and 
satisfy himself as to which is the lowest and best bid, and shall 
advise with the Advisory Board thereon; and said board is here- 
by empowered to reject any and all bids. The trustee shall 
award the contract to the lowest and best responsible bidder not 
rejected by the Advisory Board or the trustee may reject all 
such bids. In the event all bids are rejected, the trustee shall 
readvertise for new bids complying with all the provisions of this 
act except the date for receiving of bids. The trustee shall endorse 
on each bid, whether rejected or accepted, and keep the same on 
file in his office. 

Each school bus driver so selected shall enter into a written 
contract with the trustee for the faithful performance of the 
services specified in such contract, and shall give bond, with 
surety thereon, to the approval of the trustee| conditioned for the 
faithful performance of the contract. It sHall be provided in 
such contract that the trustee may at any time change, alter, 
or extend the route covered. In the event the route as changed, 
altered, and extended is longer than the route covered by the 
contract, the school bus driver shall be allowed additional pay 
for each mile in excess of the assigned route at a rate not in 
excess of the average rate per mile of the route as provided by 
the original contract. It shall be further provided in said con- 
tract that the school bus driver shall not sell or assign his con- 
tract to any other person nor substitute any other person as 
driver, except in case of sickness or of death in his family, and 
in no case without the expressed approval of the trustee. The 
compensation provided in the contract shall be for each day of 
the entire school term, the provision “school term” being de- 
fined as the number of days for which teachers shall receive 
compensation in the respective schools to which school bus driv- 
ers shall transport pupils, and such compensation of the school 
bus drivers shall be at the rate of the bid price; Provided, how- 
ever, that the trustee may require that the school bus driver 
shall attend meetings held for the purpose of discussions of pub- 
lic safety; and that school bus drivers shall receive no compensa- 
tion for attendance at such public safety meetings. other than 
the regular compensation provided for under the terms of his 
contract. 

Any school bus driver shall be employed subject to dismissal 
at any time for incompetency, negligence, failure to perform his 
duties, or for any other just cause. 

Any vacancy which occurs during any school year shall be 
filled temporarily by appointment by the trustee for the remainder 
of the school year without advertising and should there continue 
to be a vacancy, such vacancy shall be filled before the beginning 
of the next school year in the manner hereinbefore provided. 


Factors determining the “lowest or best responsible bidder.” — 


The question of what factors the school officials should consider in 
determining who is the lowest or best responsible bidder and there- 
fore entitled to the public contract, came before the court in Lee et al. 
v. Browning.**? The township trustee and Advisory Board, at a validly 
held meeting for opening bids and awarding contracts for school bus 
routes, found three persons bidding $3, $3.40, and $4 a day for 
the same route. The contract was awarded to the person bidding 
$3.40; whereupon, the lowest bidder sought an order of the circuit 


96 Ind, App. 282, 182 N.E. 550 (1932). 


| 


LEGAL RELATIONS OF PUPILS AND PARENTS To SCHOOLS 31 


court to set aside the contract and to enjoin the trustees and Advisory 
Board from proceeding under the contract. The Indiana Appellate 
Court, after reviewing the steps leading up to the controversy, said: 


Thus we come to a necessity for an interpretation of “lowest 
or best responsible bidder.” The contract must be awarded to 
the lowest or best responsible bidder unless it shall be decided i 
by them that none of the bids are satisfactory. In that event they 
shall readvertise as provided by the statute. Thus it seems that 

4 those awarding the contract are to use their discretion and their 
act is not purely ministerial. An exercise of judgment is re- 
quired. Their judgment must be exercised in determining the 
lowest or best responsible bidder. 

We find that, where a power has been delegated to a body 
which requires the exercise of discretion or judgment, in the 
absence of an abuse of that discretion amounting to fraud, courts 
cannot interfere. [Authorities cited] 

The Advisory Board is composed of three resident free- 
holders and qualified voters of the township. “At any session of 
such board any taxpayer of the township may appear and 
be heard as to . . . any other matter being considered by the 
board.” Sec. 12062, Burns Stat. Ann. 1926, Acts 1899, p. 150. 

Therefore three qualified voters and resident freeholders of 
the township acting with the township trustee must award the 
contract to a resident of the township (if awarded) who in their 
judgment is the lowest or best responsible bidder. It takes no 
exercise of discretion to determine who is the lowest bidder. That 4 
is a simple mathematical calculation. Here the contract was not - 
awarded to the lowest bidder, hence it was necessary for them 
to award it to the best responsible bidder if an award was made. 

There may have been several bidders who were responsible and 
it was their duty to award it to the best. 

In arriving at who was the best responsible bidder the body 
is not limited to a definition of responsible which limits it to 
pecuniary ability. Of course that must be taken into considera- : 
tion even though a bond is given for performance. A _ contract 
does not necessarily have to be awarded a bidder because a good 
bond is furnished. Here a bond is demanded of all bidders. The 
awarding body may take into consideration the liability and pos- 
sibility of collecting under the bond and the cost of so doing as 
well as the probability. 

Aside from financial responsibility it has been held that 
ability and capacity, capital, character and reputation, competency 
and efficiency, energy, experience, facilities, faithfulness and fi- 
delity, fraud or unfairness in previous conduct, honesty, judgment, 
promptness, quality of previous work, suitability to the particular 
task, are proper elements to be taken into consideration in de- 
termining the responsibility of a bidder on public contracts. [Au- 
thorities cited] 

It is the duty of this body to take into consideration any or 
all of the above elements or anything else which in their judg- 
ment is likely to affect the interest of the political sub-division 
they represent. 

In the instant case the body considered at some length the 
facilities of the appellee and his ability to render the kind of 
service that they believed was for the best interests of the town- 
ship and the patrons to be served. They also discussed his 
financial condition and adjudged that if the bid were awarded 
to appellee that it would be expensive and vexatious, thus causing 
the township inconvenience and hardships that would not come 
from an award to another bidder. 

Other of the elements enumerated above no doubt influ- 
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enced the decision of the body. They may not have been ex- 
pressed openly in the meeting and discussed but very probably 
entered into the mental calculations of the various members as 
they exercised their judgment. 

The fact remains that the body did exercise its discretion 
and judgment. That may not have been the judgment of any 
other four men of the township but, in the absence of a showing 
that there was an abuse of that discretion, or a total disregard 
of the statute, or of fraud, their judgment is supreme. Their 
action cannot be controlled by courts where they have so acted. 
The judgment of a court cannot be substituted for the judgment 
of the body intrusted with that duty. 

If the judgment exercised is not what the voters of the 
township think it should be, they have their remedy in the 
ballot. But they do not have a remedy of injunction or mandamus 
which would only substitute the judgment of the court for the 
judgment of the body created by statute for that purpose. 


In determining to whom the school bus contract is to be awarded, 
the township trustee must either award the contract to the lowest 
and best responsible bidder not rejected by the Advisory Board or 
reject all bids and readvertise. In Kent et al. v. State ex rel. Clingan 
et al.,°* the trustee and the Advisory Board could not come to an 
agreement; there was no question as to any of the bidders’ statutory 
qualifications, but the trustee insisted that the contract be given to 
one person and the Advisory Board insisted that it be given to another. 
A patron of the school route in question sought and received a court 
order directing the Advisory Board to approve the contract entered 
into by the trustee. On appeal, the Indiana Supreme Court reversed 
the decision of the trial court because one of the principles in a 
suit to mandate is the showing that the desired act is an imperative 
duty of the defendant and also that the defendant has power to 
perform the act sought to be enforced; and nowhere was there any 


Statutory authority making approval of the contract by the Advisory 
Board a duty. 


The school bus driver.—The qualifications and obligations of the 
school bus driver are contractual as well as statutory. In the written 
contract, approved by the attorney general and the State Board of 
Accounts, the work of the driver is governed by the following conditions: 

1. The driver must keep order and maintain discipline among 
the children while in the bus or along the route. He must treat all 
the children in a civil manner and see that no child is imposed upon 
or mistreated while in his charge. He must also use every care for 
the safety of children under his charge. 

2. The driver must take the bus along the designated route each 
day during the school term unless school is closed by order of the 
trustee or health officer. 

3. The bus is to be operated so that children will be delivered 
at the school at least 15 and not more than 25 minutes prior to the 
time set for the opening of school. The driver must inform the 
parents of the approximate time he will arrive at their homes each 


208 Ind. 72, 194 N.E. 616 (1935). 
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morning, and must wait (but not more than three minutes) in case 
the children are not ready when the bus arrives. 

4. The person to whom the contract is awarded is to perform 
personally, but in case of sickness, disability, or unavoidable pre- 
vention the driver has the right to get as substitute another person 
approved by the trustee. 

5. The driver may be dismissed at any time for incompetence, 
negligence, failure to perform his duties, or any other just cause. 

6. The statutory provisions regarding the crossing of railroads 
and highways, traffic regulations, and safety of school buses and 
their operation and maintenance are part of the contract. 

The driver of the school conveyance must be 18 years of age if 
teams are used*® and 21 years of age if a motor vehicle is used.‘4° 
The driver of a motor vehicle for transportation of school children 
must hold a health certificate, issued by a licensed physician not 
more than 30 days prior to employment, certifying that the person is 
free from communicable disease and from permanent injury or afflic- 
tion.41 No person may be employed who uses intoxicating liquor to 
excess and who does not possess a good moral character.42 The driver 
cannot sublet the contract for conveying school children; substitutes 
may be provided in case of illness or unavoidable absences.** 

Before crossing the tracks of any steam or electric railway the 
driver must bring the school bus to a complete stop and ascertain 
definitely that crossing will not create a hazard or danger of collision 
with a train or car.‘* 


Use and equipment of the bus.—It is illegal to use the school bus 
upon any highway of the state for any private purpose other than 
that for which the contract provides, except (a) for group movements 
to and from athletic games, contests, or other school functions under 
the auspices of the public schools or (b) for such other purposes as 
are approved by the rules and regulations of a committee consisting 
of the state superintendent of public instruction, the secretary of the 
State Board of Health, the chief of the vehicle division of the Public 
Service Commission, the state director of safety, and the administra- 
tive officer of the Department of Commerce and Industry. This 
committee also determines the approved list of buses which may be 
purchased and employed in transportation of school children. The 
school bus must be equipped with “safety glass,” it must carry for 
emergency use an ax and fire extinguisher of the type prescribed 
by the safety director,*® and it must be equipped with proper heating 


391917 Indiana Laws, 70 Regular Session, Ch. 49, p. 130; 1919 Indiana Laws, 
71 Regular Session, Ch. 27, p. 66; 1921 Indiana Laws, 72 Regular Session, Ch. 
253, p. 743. 


4° 1937 Indiana Laws, 80 Regular Session, Ch. 71, p. 372. 


“1 See also footnote 7 in Chapter VI, “Medical Inspection and Health Super- 
vision,” in Part I of this study. 


421935 Indiana Laws, 79 Regular Session, Ch, 303, p. 1478. 
* See also 1917 Indiana Laws, 70 Regular Session, Ch. 49, p. 130. 
41937 Indiana Laws, 80 Regular Session, Ch. 150, p. 819. 
* 1935 Indiana Laws, 79 Regular Session, Ch. 303, p. 1478. 
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and ventilating arrangements to insure the health and comfort of the 
children.*® 

All school buses must be painted the standard uniform orange 
yellow color used to indicate warning and must have conspicuously 
displayed signs on the front and rear with the words “School Bus” in 
black letters not less than four inches high. During the period of 
one half hour after sunset to one half hour before sunrise, when a 
school bus is operated on any public highway there must be, in addi- 
tion to the ordinary vehicle light, one blue light attached to the 
front and one blue light at the rear of the school bus which shall be 
visable, under normal atmospheric conditions, at least 150 feet to 
persons approaching from either direction. Each school bus must 
be equipped with a stop light attached and adjusted to operate auto- 
matically when the service brakes of the bus are applied; in addition 
there must be two red reflector lights, one on either side of the rear 
end of the bus, in line to reflect the lights of motor vehicles approach- 
ing from the rear. Each bus must be equipped with a device for 
imitating the arm signal to indicate slowing down or stopping. The 
word “stop” must be painted in black on a white background on this 
signal device in letters not less than four inches high. The signal 
devices must extend at least 20 inches from the side of the body of 
the bus and must be used while children are getting on or off the 
bus.47 A school bus owned by the school corporation and used in a 
transaction of official business is exempt from fees but not from 
registration.** The school bus may, however, be privately owned and 
operated by the owner under contract with the school authorities,+® 
and, if the conveyance is operated exclusively for the transportation 
of school children to and from school, athletic contests, or other school 
functions, the operator and owner is required to pay to the secretary 
of state®® only a $10 registration or reregistration fee. 


Determining the bus route.—In determining the exact route for 
the school bus, the township trustee is required to take into considera- 
tion the many factors of the local situation. In Lyle, Trustee v. State 
ex rel. Smith,®! a parent sought to mandate the trustee to require 
the school bus to pick up and discharge the school children at their 
own doorsteps. The trial court issued the order as requested, but 
the Supreme Court, in reversing the lower court, said: 


The only question presented may be stated thus: Is it the 
duty of township trustees . . . to cause school children to be taken 
from and returned to, their several homes in comfortable con- 
veyances provided for that purpose? Or is the duty fulfilled by 
causing a proper conveyance punctually to be driven over a route 
so established and maintained as to bring the conveyance within 
a reasonable distance of the dwelling place of each pupil? . 


“1917 Indiana Laws, 70 Regular Session, Ch. 49, p. 130. 
‘1933 Indiana Laws, 78 Regular Session, Ch. 227, p. 1017. 
*81925 Indiana Laws, 74 Regular Session, Ch, 213, p. 570. 


* Boone et al. v. Carter et al., 98 Ind. App. 20, 187 N.E. 357 (1934). 
“1941 Indiana Laws, 82 Regular Session, Ch. 79, p. 199. 
"172 Ind. 502, 88 N.E. 850 (1909). 
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We cannot believe that the General Assembly intended that 
school children, of districts abandoned under the provisions of the 
statute, should be relieved of effort and incident exposure in going 
to and returning from school; or, in other words, that it was in- 
tended to furnish children in such abandoned districts with facilities 
and comforts superior to those enjoyed by school children generally 
throughout the state. It is clear that it was intended that such 
children should not have less than they, as a body, possessed 
before their own school was discontinued. 


and — receive a liberal and reasonable construction. State, ex 
rel., Schmetzer (1901), 156 Ind. 528. We are not, therefore, re- 
wel to import to the language of the law the strict sig- 
nification ordinarily warranted by the words employed, if, from 
the context, the subject, the history, and the object to be attained, 
clearly show that the General Assembly intended that it should 
receive a modified interpretation. 


Being a matter of administration, the whole subject must 
necessarily rest largely upon the sound discretion of the trustee. 
The determination of questions arising in the establishing of such 
a route relate to school matters, and if a patron is dissatisfied with 
any decision of the trustee with respect to the walking distance, 
or any other decision relating to the transportation of children, an 
appeal may doubtless be had to the county superintendent... . 

As a public officer, it is the duty of the trustee to furnish 
the children of his township, of school age, with reasonable 
facilities for attendance upon the public schools. It is just as 
plainly his duty to subject his township to no unnecessary or 
unreasonable expense. If he can, by requiring the pupils to 
walk a reasonable distance to meet the conveyance, comfortably, 
safely, and timely transport all the children of the district in one 
conveyance, he should not subject his township to the expense 
of two wagons in performing the same service. 

It can hardly be doubted that the mirthful play of well-clad 
children, in the open, in journeying over fences and fields, and 
along highways for short distances, is more hygienic and sanitary, 
and in the end better for the children, than to transport them 
assembled in closed vehicles—sometimes too warm, sometimes too 
cold—for hours at a time in doubling the travel to the several 
homes. The health and protection of the children should in all 
cases be fundamentally considered. Their ages and sex, whether 
they must travel alone or in company, the character of the way, 
the facilities for rest and shelter while waiting for the conveyances 
in inclement weather, are all proper matters to be weighed in 
determining what is reasonable. It seems to us that it should 
not be difficult to make just and reasonable arrangements in 
all cases, where there is a proper cooperation by the parents 
and trustee. 


Then, in State ex rel. Stewart et al. v. Miller, Trustee,5? a 


school patron sought to have the school route so laid out that the 
children of the relators would not have to cross a railroad or wait at a 
busy road intersection for the school bus. The Supreme Court, in 
affirming the denial of relators’ petition, said that: 


The facts alleged in the complaint, together with any other 
pertinent facts, might properly be considered by the township 
trustee and the county superintendent in determining where the 


52193 Ind, 492, 141 N.E. 60 (1923). 
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school wagon shall be driven. But so long as those officers are 
not shown to have abused the discretion vested in them by law 
the courts cannot interfere to control their action. Whether it 
was better for four small children to cross the railroad twice each 
day on foot, or for a school wagon with children in it to be driven 
across four times each day, was a question for the officers to 
decide in laying out a route for the school wagon. 


Passing the school bus.—Road and school authorities are required 
to cooperate in providing places off the traveled portion of highways 
where school buses may stop to load and unload, as it is unlawful for 
a school bus to stop on the traveled portion of any highway where it 
is safe and practical to stop off the traveled portion.** When the bus 
is properly marked, is in use as a school bus, and is stopped on the 
highway to receive or discharge school children, the driver of any 
vehicle approaching or overtaking the bus must stop before passing 
the bus and must not proceed while the children are entering or 
leaving the bus. However, if the bus is operating on a multiple-lane 
highway or a highway divided by a parkway 20 feet or more in width, 
and the bus is on the opposite side of the road, the vehicle overtaking 


or passing the stopped school bus need not stop but may proceed with 
due caution.** 


Discipline in the school bus.—A clause of the bus driver’s con- 
tract charges the driver with the responsibility of maintaining order 
and discipline in the school bus. The statute, however, specifically 
states that “school children shall be under the discipline of the school 
authorities, when in a school bus, the same as in a classroom.’ The 
statute states a policy enumerated by the courts to the effect that, 
although the schoolmaster has no general right to punish a_ pupil 
for misconduct committed after school has been dismissed for the 
day and the child has returned to his home, yet he may punish the 
pupil upon return to school for conduct which has a direct and im- 


mediate tendency to injure the school and to subvert the master’s 
authority.5¢ 


Comment.—The development and evolution of procedures in trans- 
fers, transportation of pupils, and the abandonment and consolidation 
of schools illustrate the interrelation of the nature of the school sys- 
tem to the commercial and economic development of the state. The 
gasoline motor, improved highways, and extension of the period of 
schooling of the youths have and are continuing to be very powerful 
influences in determining the legalized practices of consolidation and 
transportation. Transfers from one school to another have an early 
beginning, but the tendency in recent years has been to effect mass 
transfers as well as transfers of special classes or types of pupils in 
order to offer better and more adaptable instruction. Compulsory 
school attendance has been a factor in transfers and transportation. 


531933 Indiana Laws, 78 Regular Session, Ch. 227, p. 1017. 


541925 Indiana Laws, 74 Regular Session, Ch. 213, p. 570; 1939 Indiana Laws, 
81 Regular Session, Ch. 48, p. 289. 


% 1933 Indiana Laws, 78 Regular Session, Ch. 227, p. 1017. 
% 11 Cornell Law Quarterly 266 (1926). 
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Transportation of school pupils and consolidation of school corporations 
are problems of urban as well as rural areas and are closely related 
to the conditions of roads, highways, and streets. 

The school “hack” driver has given way to the school bus driver 
who is assuming an increasingly important role in the school system; 
accompanying this increasing importance have been additional state 
laws designed to guide school officials in awarding school bus con- 
tracts as well as in securing the best qualified persons as drivers. This 
phase of the Indiana school system is at present developing very 
rapidly. 


> 
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CHAPTER X 
SCHOLARSHIPS AND OTHER AIDS 


County scholars.—To those persons qualified to attend the com- 
mon schools or the special schools of the state, the Constitution 
prohibits tuition charges. However, the statutes relative to children 
of one corporation attending the school of another corporation make 
provision for the payment of funds to the receiving corporation. Those 
persons attending a tax-supported state institution of higher learning 
are required to pay incidental registration “fees” in lieu of tuition. 
The state has, however, enacted statutes to relieve certain students of 
the payment of a portion of the fees through the county scholarship 
plan. The first Indiana statute pertaining to county scholarships to 
the state university was enacted by the General Assembly in 1833-34 
and provided that one student from each county was to be given a 
scholarship for two years.2. By 1843 the law had been changed to 
allow two students from each county, but no county was allowed more 
than two such students at the same time.* The result was that the 
Board of County Commissioners of each county awarded two scholar- 
ships annually for a term of one year only. The practice of two 
scholars for one year from each county continued until 1877, when a 
statute was enacted creating county scholars for Purdue University.* 
These were likewise appointed by the Board of County Commissioners. 
Each county was entitled to send two scholars each year to each of 
the two state educational institutions, one at Bloomington and the 
other at Lafayette. The following General Assemblies made only minor 
changes in the county scholar laws. During 1919 the power of ap- 
pointment of scholars to the state university was given to the county 
superintendent of schools. Furthermore, the law stated that first- 
year academic students were to be selected upon the basis of scholar- 
ship attained during the entire course of high school training; no 
reference was made to ability to pay fees. The county commissioners 
continued to appoint the scholars to Purdue University as provided 
by the law of 1877. Later the discretion of the county superintendent 
was further reduced by a statute which required that the scholarship 


‘Indiana University is a part of the state public school system, Fisher v. 
Brower, 159 Ind, 139, 64 N.E. 614 (1902), Purdue University constitutes no part 
of the Indiana common school system; it is a public corporation, Russell v. Trustees 
of Purdue University, 201 Ind. 367, 168 N.E. 529 (1929). 

* 1833-34 Indiana Laws, 18 Regular Session, Ch. 17, p. 56. 

Sec. 1. Be it enacted . . . That each county in the state shall be entitled to 
a student in the Indiana college, whose tuition shall be gratis, and whose right 
shall be determined by the boards doing county business in the state. Provided, how- 


ever, a preference shall be given in the selection of students as aforesaid, to those 
who are least able to pay tuition in said college. 

Sec. 2. (Duty and procedure of county board.) 

Sec. 3. That students who enter said college under the provisions of this 


act shall be entitled to the same two years and no longer, and then the said 
county shall elect in the manner before mentioned, a student to fill the vacancy. 


* 1843 Indiana Rev, Stat., Ch. 7, Sec, 34, p. 186. 
‘1877 Indiana Laws, 50 Special Session, Ch. 19, p. 60. 
*1919 Indiana Laws, 71 Regular Session, Ch. 185, p. 735. 
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be offered according to the comparative rank of general averages in 
academic work.® 

The General Assembly of 1935 revamped the state system of 
selecting county scholars for state institutions of higher education. 
The appointment of scholars is now by the Board of Trustees and 
faculty of Indiana University and by the Board of Trustees upon 
recommendation of the faculty of Purdue University. Each institution 
may appoint annually not fewer than two students from each county 
of this state. The appointments are made to Indiana University on 
the basis of scholarship and superior mental ability,7 whereas the 
appointments to Purdue University are based on such tests, examina- 
tions, and records as may be prescribed by the faculty.s In both in- 
stitutions students enter and remain subject to the same conditions 
as other students except to that of the payment of tuition or incidental 
fees. Scholarship students in either state university are subject to 
reappointment and are entitled to enter any college of the university.? 

The same General Assembly made possible the appointment of 
not more than two students from each county of the state to each of the 
state teachers colleges,!° but the statute granting county scholars to 
the teachers colleges is more specific in announcing the policy of 
granting reappointments than are those of the universities." 


Children of members of the armed forces.—The state provides 
that school-age children of officers and men of the military and naval 


*1933 Burns Indiana Stat. Ann. 28-5613. 

71935 Indiana Laws, 79 Regular Session, Ch. 45, p. 131. 

Sec. 1. Be it enacted . . . That, the Board of Trustees of Indiana Univer- 
sity and faculty shall appoint annually to said University not less than two _ stu- 
dents or scholars from each county in this state. Such nominations shall be 
made on the basis of scholarship and superior mental ability. Scholars so ap- 
pointed shall be entitled to enter, remain, and receive instruction in said University 
for the next school year after their appointment, upon the same _ conditions, 
qualifications, and regulations prescribed for other applicants for admission to a 
student in said University: Provided, however, that any student attending said 
University pursuant to the appointment by virtue of this act shall not be charge- 
able for the payment of any contingent fees, and provided, further, that such 
appointments may be made from students eligible to enter said University or students 
in attendance at said University. 

*1935 Indiana Laws, 79 Regular Session, Ch. 184, p. 922. 

See. 1. Be it enacted . . . That, the Board of Trustees of Purdue Univer- 
sity upon recommendation of the faculty of said institution, may appoint annually 
not less than two students or scholars from each county in this state. The recom- 
mendations for said appointments shall be based upon such tests, examinations, 
and records as may be prescribed by said faculty. Students or scholars so appointed 
shall be entitled to enter, remain, and reccive instruction upon the same conditions, 
qualifications, and regulations prescribed for other students in the University. Pro- 
vided, however, that every student admitted by virtue of this act shall in no wise 
be chergeable for the payment of any tuition or incidental fees. 

Sec, 2. (Repealed prior law of March 12, 1877.) 

* McDonald v. Hagins, 7 Blackf. 525 (Ind. 1845). 

" 1935 Indiana Laws, 79 Regular Session, Ch. 100, p. 309. 

See. 1. Be it enacted . . . That, the State Teachers’ College Board shall have 
power to appoint annually for matriculation in each of the state teachers’ colleges 
(Ball State, Muncie, and Indiana State Teachers College, Terre Haute) not more 
than two students from each county of this state, under such rules and regula- 
tions as shall be prescribed by the board, and on the basis of qualifications as in 
judgment of the board predicates for such appointees’ success as teachers in the 
public schools of Indiana. The students so appointed shall be entitled to enter, 
remain, and receive instruction in such colleges for the next year following their 
appointment, subject to the same regulations as are prescribed for other students, 
excepting that they shall not be charged any contingent fee. The board may re- 
new, under such rules and regulations as it may prescribe, the appointment of 
such appointees, from year to year, until they have completed the courses pre- 
scribed for them by the board. 


“ For statistical data on county scholars see The Indiana Teacher 84: 16, 82, 
February, 1940; 16, 28, March, 1940; 13, 26, May, 1940. 
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forces stationed in Indiana may attend the public schools within the 
county of residence. The receiving school corporation is then entitled 
to transfer tuition to be paid out of the general fund of the county.12 
The state also maintains a home and school for resident children of 
deceased members of the armed forces of the nation.‘ The General 
Assembly in 1935 enacted a statute enabling certain children of de- 
ceased World War veterans to attend the state universities and teach- 
ers colleges,'* and at its 1941 session it extended the provisions of 
the statute to include additional classes of persons. The revised statute 
provides'® that: 


Any person who is a pupil of the Soldiers’ and Sailors’ Children’s 
home, or any person who for five years preceding application there- 
for shall have had his domicile in the state of Indiana and whose 
father served in the armed forces of the United States between the 
sixth day of April, 1917, and the second day of July, 1921, and 
who was wounded, gassed, or disabled as evidenced by the United 
States war or navy department records, or who is suffering from 
a service-connected disability as evidenced by the Veterans’ Ad- 
ministration records, and who possesses the requisite academic 
qualifications, shall be entitled to enter, remain, and receive in- 
struction in Indiana University, Purdue University, Indiana State 
Teachers College at Terre Haute, and Ball State Teachers College 
at Muncie, upon the same conditions, qualifications, and regulations 
prescribed for other applicants for admission to, or scholars in, 
such educational institutions, without the payment of any tuition or 
matriculation fees, for a period of four years while pursuing any 
prescribed course of education therein. In event any such applicant 
is permitted to matriculate in such state institutions of learning, 
and shall qualify under the provisions of this act, and shall have 
earned or been awarded a cash scholarship which is paid or pay- 
able to such institution, from whatsoever source, the amount of 
such scholarship so paid shall be applied to the credit of such ap- 
plicant in the payment of incidental expenses of his attendance at 
such institution, and any balance, if the terms of the scholarship per- 
mit, shall be returned to such applicant. 


High school diplomas for discharged soldiers, sailors, and marines.— 
Any honorably discharged soldier, sailor, or marine who served in the 
World War and has been placed in training by the Federal Board for 
Vocational Training shall, if the course he elects to pursue covers the 
branches of learning taught in the high schools of the state, be entitled 
to take a special examination upon the completion of such course, or at 
the end of any year’s study, to show his competency and proficiency 
in the branches in which he is examined. If any such person makes a 
satisfactory grade in a sufficient number of subjects to constitute the 
equivalent of a high school course, he is to be granted a diploma, 
to be issued by the State Board of Education, and signed by the 
state superintendent of public instruction. The questions to be used in 
testing the proficiency of such persons are to be prepared by the 
state superintendent of public instruction, who must also make desir- 
able and convenient arrangements (including both time and place) 


121933 Indiana Laws, 78 Regular Session, Ch. 175, p. 883. 
431933 Burns Indiana Stat. Ann. 22-2301 to 22-2341. 
441935 Indiana Laws, 79 Regular Session, Ch. 69, p. 173. 
** 1941 Indiana Laws, 82 Regular Session, Ch. 117, p. 328. 
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for persons making application to be examined, and must provide 
for the examination of all papers and manuscripts submitted.1¢ 


Assistance for blind persons.—In addition to the special schools 
maintained by the state for non-normal and handicapped persons,17 
the General Assembly in 1917 provided that whenever any blind 
person matriculated in Indiana University, Purdue University, or the 
Indiana State Normal School, it should be the duty of the officers of 
the institution, upon request of the student, to supply an assistant, 
gratis, to read to such student.!* 


Comment.—Scholarship aids provided for certain classes of persons 
are designed to aid the state and society as well as the individual. 
Financial needs of students have become less important as a factor 
in awarding these scholarships, until today excellence in scholarship, 
performance of a valuable service to the state, or physical handicaps 
take precedence over the economic aspects of the case. 


% 1921 Indiana Laws, Regular Session, Ch, 241, p. 701. 


1 See footnote 12 in Chapter III, “Compulsory School Attendance,” in Part I 
of this study. 


#31917 Indiana Laws, 70 Revular Session, Ch. 169, p. 679. 


ie 

wee 


CHAPTER XI 
RACE SEGREGATION AND EQUALITY OF EDUCATION 


Admission of Negroes to the public school system.—Although the 
Indiana Constitution of 1851 provides for a system of schools “wherein 
tuition shall be without charge and equally open to all,” it was not 
until 1869, after the ratification of the Fourteenth Amendment to the 
United States Constitution (July 28, 1868), that the state undertook 
to maintain tax-supported schools for negro or mulatto children. Prior 
to 1869 negro childrcn could attend a private school by paying tuition, 
but they could not attend a district school supported by public funds.? 
In Lewis v. Henley? the question was presented as to the right of 
colored children to attend a public school by paying their own tuition, 
and the court ruled that colored children were not permitted to attend 
the public schools by paying their own tuition where resident parents 
of white children objected. 

The 46th Special Session of the General Assembly, meeting in 
1869, enacted a statute which began the process of affording equality 
of education within the state. The law, approved May 13, 1869, pro- 
vided:* (1) property of all persons, without regard to race or color, 
should be taxed for the support of the common school; (2) all children, 
without regard to race or color, should be enumerated for school 
purposes; however, separate and distinct enumeration lists were to be 
maintained; (8) the colored children should be organized into separate 
districts by the trustees and the colored children in several districts 
could be consolidated into a district school. If there were not a 
sufficient number of colored children within a reasonable distance 
from a school to warrant consolidation, then the trustees were to 
provide such other means of education as would use the colored 
children’s proportionate share of the school revenue; (4) all general 
school laws were deemed applicable to colored schools. 

The General Assembly has twice amended Section 3 of the 1869 
law. The 1877 Amendment provided that, in case no separate schools, 
having rights, privileges, and advantages of other schools in the town- 
ship, were maintained for colored children, then the colored children 
were to attend the public schools with white children; and further, 
whenever a colored child had completed the grades offered in the 
separate school, he or she was entitled to transfer to a school in 
which training in the higher grades was offered.t The 1935 Amend- 


‘ Polke v. Harper, 5 Ind. 241 (1854). 

22 Ind. 332 (1850); see also Draper, Trustee v. Cambridge, 20 Ind. 268 (1863). 
*1869 Indiana Laws, 46 Special Session, Ch. 16, p. 41. 

* 1877 Indiana Laws, 50 Regular Session, Ch. 81, p. 124. 

3. The trustee or trustces of such township, town or city, may organize 
the colored children into separate schools of the township, town, or city, having 
all the rights, privileges and advantages of all other schools of the township, 
town, or city: Provided, that in case there may not be provided separate schools 
for the colored children, then such colored children shall be allowed to attend the 
public schools with white children; and, Provided further, that when any child 
attending such colored school shall, on cxamination and certificates of his or her 
teacher, show to the trustee or trustees of any township, town, or city, that they 
have made sufficient advancement to be placed in a higher grade than that af- 
forded by such colored school, he or she shall be entitled to enter the school pro- 
vided for white children of a like grade, and no distinction shall therein be made 
on account of race or color of such colored child. 


(42) 
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ment provided for transportation of colored pupils to separate schools 
maintained for them by cities of the first class.5 

In 1939 the General Assembly directed that appointments to the 
State Board of Education be so arranged that there would be at least 
one negro member of the board at all times.® 


Race segregation.—The provisions of the Act of 1869 vested con- 
siderable discretionary power in the trustees by providing for separate 
or consolidated district schools for colored pupils if there were a 
sufficient number of colored children in the school corporation, but if 
there were an insufficient number, then the trustee was to exercise 
his own judgment as to the manner of expending the colored children’s 
prorata share of the public school funds. The determination of the 
sufficiency of numbers, the reasonableness of consolidating into separate 
districts for colored children, and the discretion exercised by the 
trustees expending the prorata share were influenced by the state of 
public opinion which prevailed in the various sections of the state 
with regard to the question of mixed schools. 

A negro citizen of Marion County, being dissatisfied with the 
educational opportunities offered to colored children by the school 
authorities of the township of residence, sent his children to one of 
the public schools for white children. The children were denied ad- 
mission; whereupon, an action was begun for a court order directing 
school authorities to admit colored children to the school for white 
children. The trial court granted the writ of mandate and the 
school authorities questioned the constitutionality of the law in an 
appeal. The State Supreme Court, in reversing the lower court, up- 
held the constitutionality of the statute providing for separate schools.’ 
The very exhaustive decision prepared by Judge Buskirk after re- 
viewing the circumstances of the controversy, the history of public 
education in Indiana, and the effects of the Fourteenth Amendment 
to the United States Constitution as well as of the Constitution of 
Indiana, stated: 


The schools must be “equally open to all.” This has reference 
to the persons who are entitled to receive instruction therein. The 
phrase, “equally open to all,” is not to be taken in a literal sense, 
for this would embrace the whole people of the state, the infant, 
the middle-aged, the septuagenarian, and the married. 

It is very obvious that the common schools of the state are 
neither to be equally open to everybody, nor to every child; but 
that they are to be equally open to a class of persons, which class 
and their qualifications are to be designated and prescribed by 
the legislature 


51935 Indiana Laws, 79 Regular Session, Ch. 296, p. 1457. 

If any such colored child or children who reside in any city of the first 
class be so required to attend such separate schools, in consequence of the en- 
forcement of the provisions of this act, and be required, in so doing, to t-avel 
a distance one-half mile greater than the distance between his place of residence, 
in such city and the nearest school of like grade situated therein, then the Board 
of School Commissioners thereof shall provide suitable transportation, by proper 
conveyance, to transport any and all such children to and from such school or 
schools of such city of the first class on each school day of the school year: Pro- 
vided, that transportation shall in no instance be provided where the distance to be 
traveled is less than one mile. 

* 1939 Indiana Laws, 81 Regular Session, Ch. 82, p. 474. 


* Cory et al. v. Carter, 48 Ind, 327 (1874). 
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The federal Constitution does not provide for any general 
system: of education, to be conducted and controlled by the national 
government. nor does it vest in Congress any power to exercise 
a general or special supervision over the states on the subject of 
education. The Constitution gives to Congress the power to dis- 
pose of and make all needful rules and regulations respecting the 
territories and other property belonging to the United States, and 
by virtue of this power territorial governments are organized. It 
also confers on Congress the exclusive power to legislate in all 
cases whatever over the District of, Columbia, and by virtue of this 
power Congress has established in such District a system of 
common schools. . . . [Congress] has also established and main- 
tained military and naval schools at the expense of the govern- 
ment. 

The system of common schools in this state has its origin in, 
and is provided for by, the Constitution and laws of this state. It is 
purely a domestic institution, and is subject to the exclusive 
control of the constituted authorities of the state. The Con- 
stitution does not provide the machinery, nor lay down its rule 
of government or discipline, nor define the terms and conditions 
of admission. It makes it the imperative duty of the legislature 
to provide by law the system, and imposes no limitations on the 
power of the legislature, except that tuition shall be free, and 
the schools shall be equally open to all; that is, to such classes 
of persons as the legislature may, in its wisdom, determine. 

There being no further restriction upon the legislative power 
and discretion, it necessarily follows, that in providing for this 
system of schools, the legislature is left free to fix the qualifica- 
tions of pupils to be admitted to its benefits, as respects age and 
capacity to learn; to classify them with reference to age, sex, 
advancement, and the branches of learning they are to pursue; 
to provide for the location and building of schoolhouses; and to 
designate to what schools and in what schoolhouses the different 
ages, sexes, and degrees of proficiency shall be assigned; for 
these all concern the good order and success of the system. 

It must also follow, that this policy or framework of govern- 
ment for that system vitally concerns and blends itself with the 
internal affairs of the state, with its happiness and prosperity, 
its peace and good order, and depends upon the wisdom of the 
legislature and of the agencies provided by the legislature, acting 
under its established rules, and comes within the power possessed 
by every sovereign state, and is clearly without the grants or 
inhibitions of such amendments to the Constitution of the United 
States. [Authorities cited] 

This system of common schools must consist of many schools 
in different localities or geographical divisions; and these schools 
may be of different grades. In some of these localities or di- 
visions there may be schoolhouses, and in others none. In some the 
schoolhouse or houses may not be sufficient to accommodate all, 
and the revenue may not be sufficient to provide for them. 

In this system, there ought to be and must be a classification 
of the children. This classification ought to and will be with 
reference to some properties or characteristics common to or 
possessed by a certain number out of the whole; and these classes 
may be put into and taught in different parts of the same school, 
or different rooms in the same schoolhouse, or different school- 
houses, as convenience and good policy may require. 

This is too reasonable to admit of question; for it concerns 
the general good, and does not affect the quality of the privilege, 
but regulates the manner of its enjoyment. 

This being settled, what is there to prevent the classification 
of children, equally entitled to the privileges of the system of 
common schools, with reference to difference of race or color, 
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if the judgment of the itegislature should hold such a classification 7 
to be most promotive of, or conducive to, the good order and My 
discipline of the schools in the system, and the interest of the 
public? 

The legislature, under our state Constitution as it existed 
without the limitation imposed upon the sovereign power of the 
state by the Fourteenth Amendment ... had the power to provide 
for the education only of the white children of the state; but since 
its ratification, no system of public schools would be general, ¢) 
uniform, and equally open to all which did not provide for the a 
education of the colored children of the state. on 
It being settled that the legislature must provide for the - 
education of the colored children as well as of the white children, 7 


we are required to determine whether the legislature may classify 
such children, by color and race, and provide for their education in 
separate schools, or whether they must attend the same school 
without reference to race or color. In our opinion, the classification i 
of scholars, on the basis of race or color, and their education Be 
in separate schools, involve questions of domestic policy which are 
within the legislative discretion and control, and do not amount 
to an exclusion of either class. In other words, the placing of 
the white children of the state in one class and the negro children 
of the state in another class, and requiring these classes to be 
taught separately, provision being made for their education in 
the same branches, according to age, capacity, or advancement, 
with capable teachers, and to the extent of their prorata share 
in the school revenue, does not amount to a denial of equal 
privileges to either, or conflict with the open character of the 
system required by the Constitution. The system would be on 
equally open to all. The tuition would be free. The privileges it 
of the schools would be denied to none. The white children go 
to one school, or to certain of the schools in the system of com- 
mon schools. The colored children go to another school, or to 
certain others of the schools in the svstem of the common 
schools. Or, if there are not a_ sufficient number of colored 
children within attending distance, the several districts may be 
consolidated and form one district. But if there are not a sufficient 
number within reasonable distance to be thus consolidated, the 
trustee or trustees shall provide such other means of education 
for said children as shall use their proportion, according to 
number, of school revenue to the best advantage. If there be 
cause of complaint, the white class has as much, if not greater 
cause than the cclored class, for the latter class receive their 
full share of the school revenue, although none of it may have 
been contributed by such class; and when districts cannot be 

consolidated so as to form a school, such class is entitled to re- 
ceive their full share of the school revenue, according to number, 
which shall be expended for their benefit to the best advantage, 
a privilege which is not granted to the white class. 


The amended law, which limited the discretion of the trustees 
either to provide separate schools of comparable facilities for the 
two races or to permit both races to attend the same school, raised ‘ 
the question of validity of the trustee’s decision and was presented 
to the court in State ex rel. Oliver v. Grubb, Trustee.* The relator 
and others objected to sending their children to a mixed school and 
asked the court to direct the trustee to maintain separate schools. 
The State Supreme Court, in affirming the lower court which had 
sustained the trustee, said: 


585 Ind. 213 (1882). 
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It is a rule of law that, where the public good requires it, 
the word “may” will be construed to mean shall, and that, where 
the permissive form has been used, and there has been an incor- 
rect exercise or abuse of the discretion courts will review such 
exercise of discretionary powers, and compel a correct discharge 
of the duties imposed. [Authorities cited] 

But whether the provisions of the amending act of 1877 be 
permissive or compulsory, there is nothing in this writ or com- 
plaint showing that there existed such a state of facts as makes 
it obligatory on the trustee to act, or even proper that he should 
act. For aught that appears, the trustee may have failed to act 
on account of the impossibility of organizing a separate school 
convenient for the attendance of a sufficient number of colored 
children to render it practicable. 


Six or more colored children scattered all over the town- 
ship, without a sufficient number to constitute a school within 
attending distance in any one neighborhood, would certainly not 
authorize the interposition of the courts to compel the organiza- 
tion of a separate school for their education. 

To warrant a court in granting a writ of mandamus against 
a public officer, such a state of facts must exist as to show that 
the relator has a clear right to the performance of the thing 
demanded, and that a corresponding duty rests upon the officer 
to perform that particular thing. And where substantial doubt 
exists as to the duty whose performance it is sought to coerce, 
or as to the right or power of the officer to perform the duty, 
the relief will be withheld. So the fact that there are such dif- 
ficulties in the way of performing the duty in question as to 
render the writ nugatory, if granted, is a sufficient objection to 
the exercise of the jurisdiction. [Authorities cited] “And it may 
be stated as a general principle, that mandamus will not lie to 
compel action upon the part of public officers, where it is ap- 
parent that the relator has no direct interest in the action sought 
to be coerced, and that no benefit can accrue to him from its 
performance.” 


In State ex rel. Mitchell v. Gray et al., Trustees,® in which a 


colored pupil petitioned the court for an order to require the school 
authorities to permit the pupil to attend a school other than the one 
to which he had been assigned, the court in denying the petition said 
that: 


Section 3 of the act of March 5th, 1877, secures to colored 
children school privileges and prohibits school officers from de- 
nying them such privileges, but it leaves to the school authorities 
of the locality a broad discretion. The duty of determining whether 
separate schools shall or shall not be organized is lodged in the 
local school officers, and it would be a usurpation of power for 
the courts to wrest it from them. Confusion and evil would re- 
sult from an attempt on the part of the courts to decide what 
local measures are wise or unwise, expedient or inexpedient, and 
the fundamental principle that courts cannot interfere with the 
exercise of discretionary powers conferred upon officers or in- 
ferior tribunals would be violated. Courts cannot undertake the 
government of town, township, or city school affairs any more 
than they can undertake to govern in other municipal affairs. 
Whether a township, town, or city requires separate schools is a 
question for the decision of the local school officers. If the local 
officers should deny all school privileges, then, doubtless, the 


°93 Ind. 303 (1883). 
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courts might interfere, but they cannot decide upon the question 
whether the school privileges shall be supplied by separate schools, 
or by schools common to ail. 


The return . . . alleges that the school which the relator 
left was capable of accommodating him and conferring the school 
privileges provided by law, but that the one to which he demanded 
admission was full and could furnish him neither room nor fa- 
cilities for study. This allegation was of itself sufficient to make 
the return good. If there was no room for the relator in the 
school to which he demanded admission, certainly the courts can- 
not compel admission. Whether the relator would have a right 
to compel the school officers to furnish adequate school privileges 
is not here the question. The question here is whether he can 
rightfully ask the courts to push him into a school already filled 
to its utmost capacity. 

The statute provides that when any child attending any colored 
school “shall, on examination and certificate of his or her teacher, 
show to the trustee or trustees of any township, town, or city that 
he or she has made a sufficient advancement to be placed in a 
higher grade than that afforded by such colored school, he or 
she shall be entitled to enter the school provided for white chil- 
dren of a like grade.” It is thus made an indispensable condition 
to a right to enter a graded school that the child demanding ad- 
mission shall pass an examination and receive a certificate. It 
is averred in the return that no such examination was passed and 
no certificate issued, and this bars a right to admission to a 
graded school on the ground of proficiency in study. The legis- 
lature have ample power to regulate these matters, and it is for 
~ to respect and enforce the law as it is written on our statute 

ooks. 

It is said by the relator’s counsel that the purpose of the 
law may be defeated by the employment of teachers who are not 
capable of imparting the knowledge requisite to advancement to 
a graded school. This argument is not relevant to the issue 
joined, but, if it were, it does not prove that courts can supply 
a remedy. Courts can neither employ nor discharge teachers, 
nor can they enter upon an examination to determine their ca- 
pacity or lack of capacity, for that duty is committed to the 
local authorities. No doubt, if it were shown that the local of- 
ficers were acting corruptly or maliciously and to the injury of 
the scholar, the law would give redress, but where public officers 
merely err in judgment while fairly exercising discretionary pow- 
ers with which the law invests them, there can be no judicial 
interference. Courts cannot decide upon the merits and compe- 
tency of teachers, for the plain reason that the law invests the 
local school officers with that duty. It is the theory of the law 
that the local authorities will justly perform that duty, and 
that, if they fail, the voters will displace them at the proper time 
and in the appropriate manner. At all events, no principle of 
law or justice will justify the courts in assuming the govern- 
ment of schools. 


It was for the school trustees to determine the number of 
teachers required as well as the grades that should be estab- 
lished. The number of teachers and grades necessarily depend 
upon the number of scholars, and the wants of the school, and 
is a matter to be settled by the school officers. This case illus- 
trates the reasonableness of this rule of law. Very few children 
attended the colored school, while the attendance at the white 
was very large, and it is obvious that the corps of teachers and 
course of instruction necessary in the one were very different 
from those required in the other. Some officer or officers must 
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pass upon and decide the question of what is necessary in each 
case, and so long as there is no corrupt or malicious act, and no 
perversion of power, courts must leave the matter in the hands 
of those to whom the law has entrusted it. There can, of course, 
be no denial of educational privileges, no total exclusion from 
schools, except for cause, but there may be rules and regulations 
for their government, and these rules and regulations courts are 
bound to respect. We cannot disturb the finding on the evidence. 


Equal educational privileges and opportunities.—The statute en- 
abling school trustees to maintain separate schools further requires 
schools for colored pupils to have all the rights, privileges, and advan- 
tages of all other schools of the township, town, or city. The ques- 
tion of equal educational facilities and opportunities was presented 
to the court in Greathouse v. Board of School Commissioners of In- 
dianapolis,'® when the plaintiff sought to restrain the school author- 
ities from borrowing money to construct a separate high school for 
colored pupils within the school city. The court, after reviewing the 
legislative policies of the state toward education, said: 


One of the reasons appellant [the school patron] sets out for 
prohibiting the building of the proposed colored high school build- 
ing is appellant’s belief that the school to be conducted in the 
building will not furnish colored children attending that school 
the facilities afforded white children in some one or more of the 
high schools of Indianapolis. This, if the fear was warranted, 
is no reason for not constructing the building. If a child at- 
tending that school has reached the point in the graded system 
which entitles him to progress and to take a subject not taught 
in that school, but taught in some other high school, the statute 
of 1877, herein referred to, makes full provision for the child’s 
being admitted to such other high schecol. In view of this statute, 
so much of appellant’s complaint as has to do with the conduct 
of the school is premature and should not be considered by the 
court in deciding whether the construction of the building should 
be enjoined. The question as to whether the appellee has a right 
to establish and maintain a separate high school for colored chil- 
dren can only properly arise as a matter to be considered and 
determined by the courts when appellee does some act or makes 
some order concerning such segregation. When some colored child 
who is sufficiently advanced demands and is denied educational 
advantages accorded white children of equal advancement, then 
it will be time enough to take such proceedings as are necessary 
to secure the constitutional rights of such child. 

Injunctions will not be granted merely to allay the fears and 
apprehensions of individuals. The mere apprehensions or fears 
of a complainant, unsustained by facts, do not constitute a suf- 
ficient ground for the interference of a court of equity by in- 
junction. Not the complainant, therefore, but the court, must 
determine that a wrong is about to be committed which will be 
irreparable before the relief will be granted. [Authorities cited] 


The question of educational equality under the Gary system was 
before the court in State ex rel. Cheeks v. Wirt, Superintendent of 
Gary Schools.1! The opinion of the court indicates the circumstances 
which occasioned the suit to be as follows: The colored pupil was 
enrolled in the second year of high school in Virginia Street School 


“198 Ind. 95, 151 N.E. 209 (1926). 
203 Ind. 121, 177 N.E. 441 (1931). 
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which offered eight years of elementary training and the first two 
years of high school. During the fall in which the colored pupil, 
the relatrix, began the studies of the tenth grade, these studies were 
discontinued, and relatrix, as well as several other colored pupils, 
was transferred to Emerson High School. Shortly thereafter the 
white pupils “struck” at Emerson in protest against the presence 
of the colored pupils. The school officials refused tc make any changes 
at the time of the strike and the strikers returned to their classes. 
Then, at the beginning of the second semester, the relatrix was notified 
to return to Virginia Street School where the tenth grade had been 
re-established. Upon refusal of the school superintendent to admit 
relatrix to any school other than the Virginia Street School, an action 
based on the theory that the relatrix was denied equality of education, 
was commenced for a court order directing the school authorities to 
reinstate the relatrix in Emerson High School or to transfer and 
admit her as a high school pupil in one of the accredited high schools 
of the city. The court upheld the action of the school authorities for 
the following reasons: 


In determining whether the evidence is sufficient to sustain 
the conclusion that the Virginia Street School offered the rela- 
trix privileges and opportunities equal to those of students in 
other high school centers, we must limit our consideration to 
privileges and opportunities offered in the first two years of 
high school work. There is no contention by the defendants that 
the Virginia Street School and the other five school centers of- 
fering only two years of high school work possess the complete 
physical equipment, or offer as wide a choice of subjects, as the 
Emerson and Froebel high school centers. We think the trial 
court was justified in concluding that, on January 9, 1928, the 
Gary school corporation had provided in the Virginia Street 
School privileges and opportunities for high school pupils sub- 
stantially equal to those offered in other high school centers to 
first and second year high school pupils. We think the record 
discloses considerable evidence tending to show that, prior to 
January 9, 1928, conditions in Virginia Street School were not up 
to the standard of other high school centers; but the testimony of 
the superintendent and assistant superintendent of schools and 
of the principal of the Virginia Street School and other witnesses 
is sufficient to show that the defective conditions had been re- 
moved prior to January 9, 1928, the date on which the transfer 
of relatrix became effective. The undisputed evidence discloses 
that pupils [without regard to race] who have in the past com- 
pleted two years of high school work in centers not offering third 
or fourth years of high school work are transferred as a matter 
of course to the nearest center offering three years of high school 
work, and, if the latter school offers only three years of high 
school work, they are then transferred either to Emerson or 
Froebel, in each cf which is offered the full four years’ work. 
The undisputed evidence also shows that individual pupils [with- 
out regard to race] who are pursuing special courses which re- 
quire subjects not available in a school center in the district in 
which they reside are taken care of as individual cases by trans- 
fer to a school offering the required subjects. The relatrix and all 
other first and second year high school pupils are entitled to an 
opportunity to pursue any recognized high school course offered 
by the Gary school city; consequently, if a pupil attending a 
center offering only one or two years’ high school work should 
elect a recognized course which requires four years’ work in 
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a particular subject, he would be entitled to four years’ instruc- 
tion in the required subject; and, if his center did not offer the 
first two years of the required work, he would be entitled to a 
transfer to some school in which he could receive the full four 
years’ instruction. If the relatrix had shown that she was pur- 
suing a high school course which required the completion of 
specified subjects which she could not obtain if she should be 
required to remain in Virginia Street School for her second year 
of high school work, she unquestionably would have been entitled 
to a transfer to another high school, for, otherwise, she would 
not have been enjoying educational privileges and opportunities 
equal to those of pupils who were taking first and second year 
high school work in Emerson or Froebel. A pupil would not, 
however, be entitled to a transfer in order to obtain even a re- 
quired subject while pursuing first or second year high school 
work, if, under the schedule of subjects, such subject would be 
available during his third or fourth year in another school. 
The evidence shows that arrangements had been made for 
the pupils who were transferred back to Virginia Street School 
to pursue the same subjects that they had been pursuing at 
Emerson, and there is no showing by the relatrix that she could 
not, either during the remainder of her second year of high school 
work in Virginia Street School, or during her third or fourth 
year in Froebel, have the opportunity to take all the subjects 
required for the course which she had elected to follow during 
her four years of high school work. The relatrix testified that 
she had applied for swimming sometime prior to the date of her 
transfer back to Virginia Street School, and that Virginia Street 
School does not offer swimming. Swimming is not required of any 
high school student in the Gary schools and is offered only in 
Emerson and Froebel high schools. Swimming is merely one 
physical activity which may be elected by students in part satis- 
faction of the requirements of physical training; and, since suf- 
ficient physical training is offered in Virginia Street School to 
satisfy all requirements in that respect, the inability of the rela- 
trix to engage in swimming while a student in Virginia Street 
School does not represent any actual interference with her edu- 
cational privileges and opportunities, and especially so since in 
only two of the nine high school centers in Gary do the pupils 
have the opportunity to participate in swimming. Furthermore, 
after completing her second year in Virginia Street School, there 
will remain two years in Emerson or Froebel during which time 
she can elect swimming in case she is still pursuing work in 
physical training. We hold that the evidence is sufficient to 
justify the trial court in concluding that the relatrix did not 
suffer any loss of educational privileges and opportunities as a 
result of her transfer from Emerson to Virginia Street School. 


We i not think ‘tive is any aides tending to show that 
either the civil or school officers of Gary encouraged “mob vio- 
lence, strikes, and civil commotion” or in any way encouraged 
the crude and vulgar demonstration by students of Emerson 
High School which was staged as a protest against the presence 
of about 20 colored students in a group comprising approximately 
2,400. On the other hand, it is a fair inference from the evidence 
that the relatrix and certain other colored pupils were trans- 
ferred back to Virginia Street School, partly at least, for the 
purpose of avoiding future embarrassment and possible interfer- 
ence with the orderly functioning of the school organization. The 
trial court might reasonably have inferred that there was a more 
or less definite understanding among the civil and school officials 
of the city of Gary that such transfer would be made. The trial 
court, however, had evidence before it showing that, in transferring 
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the relatrix and the other pupils to Virginia Street School, the 
Gary school officials were acting in harmony with their policy 
of offering to pupils as much high school work as is practicable 
in the same school in which the pupils have had their elementary 
school work, a policy, which, according to testimony, had resulted 
in “more pupils staying in school for a longer time.” Also, there 
was evidence to the effect that the pupils were transferred only 
temporarily to Emerson High School in September, 1927, until 
arrangements could be made at Virginia Street School to properly 
provide for second year high school pupils. But, regardless of 
the motive of the school officials, if such transfer could be ac- 
complished without transgressing the legal rights of the relatrix 
and other pupils, such transfer would not become illegal by rea- 
son of the fact that there was an agreement or understanding 
among civil and school officials that such transfer would be made. 


Appellant [the parent] is quite right in his statement that the 
“Indiana legislature intended for colored children to have equal 
educational advantages with white children.” Sec. 7072 Burns 1926, 
Acts 1877, p. 124. But the Act of 1877 authorizing school corpora- 
tions to organize colored children into separate schools has been 
held constitutional and can be held constitutional only on the 
theory that difference in race or color affords a reasonable basis 
of classification of public school pupils for the purpose of organiza- 
tion into separate schools. Cory v. Carter (1874), 48 Ind. 327, 361, 
17 Am. Rep. 738. Since we hold that the plan of organizing high 
school centers with courses of one, two, or three years’ work is 
legal, it follows that the officials of the school city of Gary could, 
as they clearly did, organize a two year high school course in 
Virginia Street School for colored pupils, and it is not material 
that all of the colored children of Gary were not organized into a 
separate school or schools. It is true that appellant insists that 
“there is no legally segregated colored school in Gary”; but the 
evidence discloses that only colored children attended Virginia 
Street School, and, whenever a school corporation arranges to ac- 
commodate only colored children in a particular school, we think 
the effect is to create a legally organized separate school for the 
colored children attending that school. But if Virginia Street 
School were not a separate school for colored pupils, the relatrix 
cannot complain of being attached thereto, since she resided in 
territory which was properly included in the Virginia Street School 
district. As already indicated, the organization of any such separate 
school for colored children must not result in the denial of equal 
educational privileges and opportunities. 


Comment.—Prior to the adoption of the Fourteenth Amendment to 
the United States Constitution, the tax-supported schools were open 
only to white pupils. After the adoption of that amendment, Indiana 
admitted the negro child into the school system and also included 
property owned by Negroes in the tax list for school support. The 
negro pupils may be organized into separate districts or separate 
schools having not less than an average daily attendance of 12 pupils. 
The courts have held that separate schools for different races do not 
violate the equal protection or uniform system provisions so long as 
the several classes are afforded substantially the same educational op- 
portunities. Wide discretion is accorded the school authorities in or- 
ganizing and maintaining either mixed or separate schools within their 
jurisdiction. 
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CHAPTER XIl 


THE CHURCH AND THE STATE SYSTEM OF 
PUBLIC SCHOOLS 


Constitutional and statutory provisions.—Indiana, in accord with 
the other states of the Union individually, as well as with the United 
States as a whole, has adopted the policy of separation of church 
and state. The federal Constitution contains no direct prohibition of 
aid to nonpublie schools, but does, through the Bill of Rights and the 
Fourteenth Amendment, protect the individual in freedom of religion. 
In Part I of this study cases were reported in which a citizen of the 
United States believed the educational activities of the state were in- 
fringing upon his religious beliefs. The several states of the Union 
have incorporated into their constitutions and statutes a number of 
specific prohibitions designed to maintain the separation of church 
and state, to make illegal the expenditure of public funds for private 
and sectarian schools, and to prevent public officials from using their 
positions to enable one sect to gain control of the local corporation. 

The Bill of Rights of the Constitution of Indiana of 1851 pro- 
vides that all men are to be secure in the natural right to worship 
Almighty God according to the dictates of their own consciences, and 
that no law shall, in any case whatever, control the free exercise and 
enjoyment of religious opinions or interfere with the rights of con- 
science. No preference is to be given by law to any creed, religious 
society, or mode of worship, and no man is to be compelled to attend, 
erect, or support any place of worship or to maintain any ministry 
against his consent. No religious test can be required as a qualifi- 
cation for any office of trust or profit; nor can any person, in conse- 
quence of his opinions on matters of religion, be rendered incompe- 
tent as a witness. No money is to be drawn from the treasury for 
the benefit of any religious or theological institution;! however, the 
Constitution permits the General Assembly to exempt the property 
of religious or charitable institutions from taxation.? 

The statute creating the school corporation of civil cities with a 
population of more than 70,000 and fewer than 102,000 requires each 
member of the board to take an oath “that he will not be influenced 
during his term of office by any consideration of politics, religion, 
or anything except that of merit and fitness,” and “that appoint- 
ments shall be made without regard to religious or political beliefs.’* 
No religious qualification can be required of any student, trustee, 
president, professor, or other officer of the university as a condition 
for admission to any privilege in the institution, and no sectarian 
tenets are to be inculcated by any professor at such university.‘ In 


state normal schools, a high standard of Christian morality must be 


+1851 Indiana Const., Art. 1, Sees. 2-7. 

71851 Indiana Const., Art. 10, Sec. 1; see 1933 Burns Indiana Stat. Ann. 25-3401 
to 25-3419 for conditions whereby public aid may be given to private nonsectarian 
institutions of higher learnine. 

Regular Session, Ch. 149, p. 524. 
1852 Rev, Stat., Ch. 114, p. 504, 


*1931 Indiana Laws, 


(52) 


LEGAL RELATIONS OF PUPILS AND PARENTS TO SCHOOLS 53 


observed in the management of the school and inculeated in the minds 
of the pupils; yet no religious sectarian tenets are to be taught.’ 
None of the books selected and adopted by the state are to coniain 
anything of a partisan or sectarian nature.* 

In recent years the growth of educational activities and increase 
in school services which illustrate one aspect of the trend of gov- 
ernmental expansion into the fields of social and economic welfare, 
have raised many legal problems which the courts of the several 
jurisdictions throughout the Union have been called upon to inier- 
pret in light of the century-old constitutional and statutory pol- 
icies of separation of church and state. Today the school unit 
may furnish, gratis or for a nominal fee, health services, 
lunches, textbooks, transfer tuition, and transportation for pupils, 
and may pay for the same by funds raised through taxation. The 
utilities, either private or public, may supply the public school services 
at a lower rate, and the government, besides giving indirect financial 
aid through tax exemptions, may enforce special traffic regulation 
and prohibit objectionable business in the vicinity of schools. For 
the teachers, the state has enacted statutes regulating wages, tenure, 
retirement, and other benefits. In determining the rights of parochial 
and private schools as well as of the pupils and teachers of these 
schools, the courts have had to consider the questions of state aid 
to religion, religious instruction in the public schools, the wearing of 
sectarian garb by teachers, and laws infringing upon religious be- 
liefs. The decisions of the several state courts are in hopeless conflict 
on many of the questions.’ 


The Bible in the public schools.*:—The school law of 1865 provides 
that the Bible shall not be excluded from the public schools of the 
state.” However, institutions of higher learning that are supported 
by taxes and managed under the auspices of the state may permit 
students to elect, as part of the work required for graduation, courses 
offered in any school for Biblical and religious instruction conducted 
and maintained by an association, college, seminary, foundation, or 
school organized for religious instruction and incorporated under the 
laws of the state, provided that the school from which the Biblical 
and religious instruction has been received has not been conducted 


51865 Indiana Laws, 43 Special Session, Ch. 36, p. 140. 


* 1889 Indiana Lows, 56 Regular Session, Ch. 50, p. 74: 1917 Indiana Laws, 
70 Regular Session, Ch. 128, p. 441. 


* For a discussion of the recent cases on public aid for private and sectarian 
schools see Eighth Yearbook of School Law, p. 144-56. American Council on Ed- 
ucation, Washington, D.C., 1940. 

*For a comprehensive historical report on religious and moral instruction in 
the public schoo!s see: 

The Old World Historical Background of Religious and Moral Education in 
Schools. By Henry Lester Smith, Robert Stewart McElhinney, and George Ren- 
wick Steele. Bulletin of the School of Education, Indiana University, Vol. X, No. 4, 
Bloomington, 1934, 144 p. 

A Brief Survey of Present-Day Religious and Moral Education in the Schools 
of Countries Other Than the United States of America. By Henry Lester Smith, 
Robert Stewart McElhinney, and George Renwick Steele. Bulletin of the School 
of Education, Indiana University, Vol. XI, No. 3, Bloomington, 1935. 185 p. 

Character Development through Religious and Moral Education in the Publie 
Schools of the United States. By Henry Lester Smith. Robert Stewart McElhinney, 
and George Renwick Steele. Bulletin of the School of Education, Indiana University, 
Vol. XIII, No. 3, Bloomington, 1937. 137 p. 


* 1865 Indiana Laws, 43 Regular Session, Ch. 1, Sec. 167, p. 36. 
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or maintained by any public funds nor conducted in any building 
or on any property owned by the state, and provided further, that 
such instruction has been given by teachers whose ability and educa- 
tional preparation for teaching the subjects offered equal that re- 
quired of the teachers in the state school wherein credit is to be 
accepted, and that the hours of recitation, content of instruction, re- 
quirements of attendance, and standards of work by the students 
electing courses in the school of Biblical and religious instruction be 
the same as those in the state school wherein credit is granted.!° 

The regulations of the State Department of Education ac- 
cept for credit any outside Bible study that has been taken under the 
direction of clubs, Sunday schools, churches, the Y.M.C.A., or other 
organizations, provided the student successfully passes the state ex- 
amination.'! 


Religious and sectarian instruction in the tax-supported schools.— 
During the summer of 1933 the school city of Vincennes, Knox County, 
and officials of the Roman Catholic parochial schools entered into 
an agreement which was designed to incorporate the parochial schools 
into the public school system of the school city. Subsequently, a 
group of interested taxpayers instituted an action to test the legality 
of the board’s action and also to recover public funds allegedly im- 
properly expended. The case was tried before the circuit court of 
Daviess County, an adjoining county, and on October 9, 1939, the 
court declared the arrangement to be unlawful. But, since the public 
funds had been expended in good faith and for a lawful purpose, 
namely, educating some of the children of Vincennes, the plaintiffs 
were not entitled to recover the funds that had been expended, de- 
spite the illegality of the agreement between the parochial and the 
public schools. From this last ruling of the trial court an appeal 
was taken to the Indiana Supreme Court. The Supreme Court af- 
firmed the trial court’s ruling with reference to the petition to re- 
cover the public funds and in so doing rendered an opinion which 
indirectly overruled the lower court’s finding on the illegality of the 
arrangement between the schools. An extensive portion of the opinion 
of the Supreme Court is here presented because it contains much of 
the history and facts surrounding the case.'? 


On July 28, 1933, a committee of priests of the Roman Cath- 
olic parishes in the school city of Vincennes, advised the Board 
of School Trustees of said city that the Catholic parochial schools 
within the said school city would not be opened by the churches 
for the ensuing school year and asked said school trustees to 
provide necessary school facilities for the 800 school children who 
had theretofore attended the said parochial schools, to-wit: St. 
Francis Xavier, St. John’s Sacred Heart, St. Rose Academy, and 
Gibault. Thereupon the Board of Trustees of said school city 
passed a motion that they “assume the administrative and in- 
structional obligation for the Catholic parochial schools included 
“1925 Indiana Laws, 74 Regular Session, Ch. 139, p. 351. 

"' Administrative Handbook for Indiana Schools, p. 88. Indiana State Depart- 
ment of Public Instruction, Bulletin No. 100, Sccond Revision, Indianapolis, 1937. 


™ State ex rel. Johnson et al. v. Boyd et al., —Ind.—, June 28, 1940, 28 N.E. 
(2) 256. 
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within the limits of said school city, in accordance with the con- 
stitutional and statutory laws of the state, . . . ” and at the 
same time the board authorized the superintendent to proceed at 
once and work out the administrative details of the proposed 
plan of incorporation. On March 18, 1935, said board adopted a 
resolution, to be effective at the close of the school year 1934-35, 
rescinding said original motion. On August 25, 1935, said Board 
of School Trustees adopted a resolution reconsidering and amend- 
ing the resolution of July 28, 1933, as follows: “Be it resolved 
by the Board of School Trustees of the school city of Vincennes, 
Indiana, that whereas the effects of the depression have brought 
about an economical condition in our city by reason of which an 
emergency exists regarding the operation and maintenance of the 
parochial schools of Vincennes and whereas the Board of School 
Trustees of said school city are of the opinion that the patrons 
of our parochial schools are entitled to public aid and assistance 
during these extraordinary times in which we are living; there- 
fore, be it resolved by the Board of School Trustees of the 
school city of Vincennes that the school city of Vincennes assume 
the administrative and instructional obligation for the school 
children of the parochial schools included within the limits of 
said school city in accordance with the Constitution and the stat- 
utory laws of the state, the rules and regulations of the State 
Department, of the Board of Education, and existing rules and 
regulations of the Board of School Trustees of the school city 
of Vincennes, for all grades in said parochial schools to and 
including the sixth grade with a definite understanding that the 
school city of Vincennes assumes no »utstanding, existing, or 
future financial obligation, either bonded temporary loans or 
other evidences of indebtedness or the operation, maintenance, and 
capital outlay costs for buildings and grounds belonging to the 
parochial schools.” 

On October 2, 1935, the board adopted the following resolution: 

“Whereas, heretofore, the St. Francis Xavier School, the St. 
John School, and Sacred Heart School, because of lack of funds 
were not going to open for the school year 1935-36, and whereas 
notice had been given to this board that such schools would not 
operate during said school year, and whereas the children formerly 
attending such schools could not in the opinion of this board be 
properly cared for in the school buildings owned by the school 
city, it was deemed advisable and necessary to take over and 
make a part of the public schools and the school system of this 
school city the St. Francis Xavier School, St. John School, and 
Sacred Heart School, and whereas, a resolution was passed by this 
board on the fifth day of August, 1935, which was not full and 
complete and did not express the intention of the board nor the 
purpose intended by the adoption of said resolution, now, there- 
fore, be it resolved by this board that the St. Francis Xavier 
School, the St. John’s School, and Sacred Heart School of Vin- 
cennes up to and including the sixth grade be and they are 
hereby made a part of the public schools and the public school 
system of the school city of Vincennes and subject to all of the 
rules and regulations of the public school system. The course 
of study pursued and to be pursued in said schools and the text- 
books used and to be used therein arranged and to be arranged 
to conform to the curriculum now in effect in all the other 
publie schools in the school city. 

“Be it further resolved that no sectarian instruction shall 
be permitted during school hours in said schools; be it also further 
resolved that the buildings and equipment formerly used by the 
said St. Francis Xavier, St. John, and Sacred Heart schools shall 
be used by this school city but it shall pay no rent for such use.” 

The superintendent of the Vincennes city schools, acting un- 
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der authority given him by said Board of School Trustees, pro- 
cured recommendations for teachers for said schools from vari- 
ous Roman Catholic colleges. All teachers so recommended were 
Sisters and Brothers in various Catholic orders. The Board of 
School Trustees of said school city employed as teachers in said 
schools the teachers so recommended for the school year 1933-34 
and for each subsequent year. Each teacher so employed was 
regularly licensed to teach school agreeable with the laws of the 
state of Indiana. The teachers taught in said schools the course 
of study prescribed by the State Board of Education. The school 
city of Vincennes at no time obtained a lease, rental contract, or 
contract of any kind or character authorizing it to use the build- 
ings of said parochial schools, but without any contract or other 
obligation to the school city of Vincennes to do so the Roman 
Catholic authorities have provided the several school buildings 
used by said schools, together with all seats, desks, furniture and 
furnishings, heat, light, water, fuel, and janitor service for each 
building during the school years 1933-34 to and including the 
school years 1938-39, all without expense to or obligation upon 
the school city of Vincennes. 

The Gibault high school was discontinued at the close of the 
school year 1934-35. 

In addition to other pictures, the schoolrooms in each of 
said buildings have hanging on the walls, in view of said stu- 
dents, a picture of Jesus, the Holy Family, the Crucifixion, and 
George Washington. They also each have an American flag and 
a Holy Water fount, in which is kept Holy Water for the use 
of the pupils. While teaching, the teachers wore the character- 
istic robes of the orders to which they belonged and the sisters 
always wore a rosary and crucifix in view of the pupils. 

On the grounds near each of said schools there is located a 
Roman Catholic church, a rectory or Priests’ Home, and a Sisters’ 
Home. Each morning, immediately prior to the beginning of the 
school, the pupils of each room were caused to attend at the 
nearby church where they were given religious instructions for 
30 minutes by the parish priest. This particular service is said 
to be voluntary. So far as shown, no pupil attending any of said 
schools has refused or failed to attend such morning services for 
religious instruction. 

Prior to the school year 1933-34 the school city of Vincennes 
owned, maintained, and operated nine public schools. Prior to 
the beginning of said school year the school authorities had di- 
vided said school city into school districts and assigned all the 
pupils below high school grades living in each district to a cer- 
tain school, which they were required to attend unless trans- 
ferred elsewhere. Beginning with the school year 1933-34 the 
children of the Roman Catholic families living within the school 
city of Vincennes were not required to attend the school assigned 
to the district in which they lived nor were they transferred else- 
where. They continued to attend the same schools that they had 
been attending theretofore, without regard to the boundaries of 
the school district in which they lived. 

Since the beginning of the school year 1933-34 the schools 
in question have been visited, occasionally, by the superintendent 
of the Vincennes city schools and, frequently, by the director of 
instruction in the elementary grades of the city schools. Through- 
out the period in question the school city of Vincennes “has paid 
the administrative and instructional obligations” of all of the schools 
mentioned from public school funds. 

We must . . . determine whether any of the facts found, 
or any combination of them, made the payment of said teachers’ 
salaries by said treasurers illegal. 
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The church authorities provided the several school buildings, 
in which said schools were conducted, together with the furniture, 
utilities, and janitor services, during the school years 1933-34 to 
1938-39, both inclusive. This was done without any lease or 
rental contract. Our statutes provide that the “school trustees 
shall take charge of the educational affairs of their respective 
townships, towns, and cities. They shall employ teachers, estab- 
lish and locate conveniently a sufficient number of schools for 
the education of children therein, and build, or otherwise provide, 
suitable houses, furniture, apparatus, and other articles and edu- 
cational appliances necessary for the thorough organization and 
efficient management of said schools.” Sec. 28-2410, Burns’ 1933, 
Sec. 5967, Baldwin’s 1934. In this case we find the Board of 
Trustees faced with an emergency to provide school facilities for 
more than 800 additional school children. In the opinion of the 
trustees they could not be properly cared for in the buildings 
owned by the school city. There is no statutory provision in 
this state prohibiting school trustees under such circumstances 
from leasing for school purposes any buildings and equipment 
which are suitable for such purposes. Nor is there any statutory 
limitation as to the persons or societies from whom such buildings 
and equipment may be leased. We see no valid reason why the 
said school trustees should not have leased the buildings and 
equipment furnished by the church authorities. 

Acting within their discretion, the Board of Trustees may 
well have assumed that the emergency was temporary and that 
they would not be justified in buying or building new buildings 
or in making additions to the buildings which the school city 
then owned, even if the finances of the school city had made it 
possible for them to do so. They may well have assumed that 
as soon as the churches became financially able to do so the 
parochial schools would be re-established; and the parents of the 
pupils in question would then desire their children to attend such 
parochial schools. In Dorner v. School District, No. 5, 1908, 137 
Wis. 147, 118 N.W. 353, 19 L.R.A., N.S. 171, it was held that 
the lower court was not in error in refusing to enjoin the district 
and board from maintaining a common school in a_ parochial 
school building. It was held legal to maintain a public school 
in a church basement in the case of Millard v. Board of Educa- 
tion, 1887, 121 Ill. 297, 10 N.E. 669, 670, in which case the court 
said: “As to the first allegation, that the schools have been 
maintained in the basement of a Catholic church, no importance 
whatever can be attached to a fact of that character. If the 
district where the school was maintained had no_ schoolhouse, 
and it became necessary for the Board of Education to procure 
a building to be used for school purposes, they had the right to 
rent of any person who had property suitable for school purposes; 
and whether the owner of the property was a Methodist, a Pres- 
byterian, a Roman Catholic, or any other denomination, was a 
matter of no moment, nor was it material that the building 
selected had been used as a church.” 

The fact that the church contributed the use of the build- 
ings and equipment used for these schools does not make the 
schools conducted therein parochial schools. The acceptance of 
private donations to a public cause does not make the cause 
private. Holt v. Town of Antrim, 1887, 64 N.H. 284, 9 A. 389. 
Sinee the teachers in said schools were employed by the Board 
of School Trustees, teaching the course prescribed for the public 
schools, such teachers were the emplovees of the school city and 
their possession of said premises was the possession of the school 
city. Richter v. Cordes, 1894, 100 Mich. 278, 58 N.W. 1110. The 
fact that a church, a rectory or Priests’ Home, and a Sisters’ 
Home were located on the grounds near each of said schools does 
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not affect the right of the school city to use said school buildings. 

The appellants [plaintiffs below] also stress the fact that in 
the schoolrooms in each of said buildings, in addition to other 
pictures in view of the pupils, there were the pictures of Jesus, 
the Holy Family, the Crucifixion, and George Washington and that 
each room was also provided with an American flag and with 
a Holy Water fount, in which Holy Water was kept for 
the use of the pupils. Such pictures and furnishings do not con- 
stitute sectarian teachings in the schools. No secret was made 
of the fact that the equipment and buildings belonged to the Cath- 
olic church and we see no valid reason why all evidence of that 
fact should have been concealed. 

The appellants also complain of the fact that the teachers 
employed by the said school trustees were Catholic Sisters and 
Brothers, recommended for such positions by the authorities of 
various Catholic colleges, and that such teachers, while teaching, 
wore the dress of their religious orders. The fact that these 
teachers were recommended by various Catholic normal schools 
cannot be considered an important factor. The teachers were 
employed by the Board of School Trustees. They were chosen 
from persons regularly qualified and licensed to teach school 
agreeable to the laws of the state of Indiana. It is the duty of 
school trustees to investigate the character and fitness of teach- 
ers. The trustees may do this in any proper manner which they 
may choose, including the procuring of recommendations. Recom- 
mendations from any reliable normal college should be helpful. 
The choice of teachers is within the discretion of the school trus- 
tees and unless such discretion be abused the courts will not inter- 
fere. State ex rel. Mitchell v. Gray, 1884, 93 Ind. 303, 305. 

Nor is there any law in Indiana which prevents school 
trustees from hiring persons of any religious faith or members 
of religious orders as school teachers. 

No statute or rule prohibiting the employment of teachers 
belonging to a certain religious denomination or sect could be 
held valid. The employment of the teachers in this case certainly 
could not be held invalid because such teachers belonged to certain 
orders of the Catholic church. The employment of teachers is 
within the discretion of the school trustees so long as such teachers 
meet the qualifications required by law. Membership in any par- 
ticular church can neither legally qualify nor disqualify a teacher. 

Nor does the fact that these teachers in question, while teach- 
ing, wore the robes of various orders to which they belonged 
constitute sectarian teaching or make it illegal for them to be paid 
their salaries as teachers. In Hysong v. School District of Gal- 
litzin Borough, 1894, 164 Pa. 629, 30 A. 482, 484, 26 L.R.A. 203, 
44 Am. St. Rep. 632, the court held that Catholic teachers appear- 
ing in the schoolroom in the habits of their orders did not con- 
stitute sectarian teaching and in reference thereto said: “The 
religious belief of many teachers, all over the commonwealth, is 
indicated by their apparel. Quakers or Friends, Omnish [Amish], 
Dunkards, and other sects, wear garments which at once disclose 
their membership in a religious sect. Ministers or preachers of 
many Protestant denominations wear distinctively clerical garb. 
No one has yet thought of excluding them as teachers from the 
schoolroom on the ground that the peculiarity of their dress would 
teach to pupils the distinctive doctrines of the sect to which they 
belonged. The dress is but the announcement of a fact—that the 
wearer holds a particular religious belief. The religious belief 
of teachers and all others is generally well known to the neigh- 
borhood and to pupils, even if not made noticeable in the dress, 
for that belief is not secret, but is publicly professed. Are the 
courts to decide that the cut of a man’s coat or the color of a 
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woman’s gown is sectarian teaching, because they indicate sec- 
tarian belief? 

The appellants also contend that it is significant that each 
morning, immediately prior to the beginning of school, the pupils 
were caused to attend at the nearby Roman Catholic church 
where they were given religious instructions for 30 minutes by 
the parish priests. The findings do not disclose by whom the 
children were “caused” to attend. The finding does disclose that 
the service was said to be voluntary. Since the children in ques- 
tion were children of Catholic parents and the service was volun- 
tary and not within the school hours, we fail to see that this 
amounts to sectarian teaching within the schools or that it could 
pe — to make the schools parochial schools rather than public 
schools. 

Although it was alleged in the complaint that these schools 
were directed and controlled through the clerical government of 
the church exercised by and through the bishop, there was no 
such finding by the court. Whether these schools, during the 
period in question, were parochial or public schools is determined 
by their control. They were in charge of teachers employed by 
the Board of Trustees of said school city. The teachers were 
regularly licensed under the laws of the state of Indiana. The 
course of study was that prescribed by the Board of Education. 
The schools were visited and supervised by the superintendent of 
city schools and the director of instruction of the city schools. 
The teachers were paid from the public funds. The space occupied 
by the schools was in the possession of the school city through 
its employed teachers. It is our opinion that the Board of School 
Trustees of the said school city by their course of action did 
establish public schools in the buildings formerly occupied by the 
parochial schools and that the payment, by the various treasurers 
of the school city, to said teachers of salaries provided by their 
contracts of employment was valid. 


The working agreement between the parochial and public schools 
was discontinued in 1939, when the trial court declared the action 
of the school city corporation to be illegal, and no action has been 
taken to date to change the situation. Nevertheless the opinion of the 
Supreme Court clearly indicates that public school corporations may 
work very closely with parochial school authorities without running 
afoul of the constitutional and statutory provisions designed to sep- 
arate church and state. 


Use of schoolhouse by a religious denomination.—The title and 
control of all school property vests in the school corporation. How- 
ever, the property may be legally used for purposes other than those 
of the common schools. When the schoolhouse is unoccupied by a 
school, and a majority of the people who form the school make ap- 
plication to the trustee for use of the building as a private school, 
it is the duty of the trustee to permit use of the building. The per- 
mission is granted upon condition that the teacher of the private 
school shall report in writing to the trustee the number of teachers 
and pupils and the cost of tuition each month for each pupil.1? If 
a majority of the legal voters of any school district desire the use 
of the schoolhouse when unoccupied for common school purposes, the 
trustee shall permit use for any such purpose, giving equal rights and 
privileges to all religious denominations and political parties without 
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regard to the numerical strength of the denomination or party.'' To 
encourage the greater use of schoolhouses and public buildings as 
community centers, school authorities are to permit use of the building 
gratis to non-partisan, non-sectarian, and non-exclusive associations 
for such civic, social, and recreational activities as in the opinion 
of the board do not interfere with the prime purpose of the buildings 
and grounds. On certain occasions the light, heat, and janitor service 
shall be provided free of charge; but the petitioning parties are of 
course responsible for damages to the property.'® 

The court was called upon to determine the conditions under which 
the schoolhouse would be considered unoccupied for common school 
purposes or when the use of the building would not interfere with 
the prime purpose of the building in Baggerly et al. v. Lee, Trustee.'" 
The trustee had granted the petition to a congregation of the “Church 
of Latter-Day Saints” to use the schoolhouse from the time school 
adjourned in the spring until the time the fall term convened, but 
he had expressly forbidden anyone to use the building during the 
time the school was in session. The congregation insisted on using 
the school during evenings and on Sundays and were threatening to 
continue to do so unless restrained by a court order. In granting 
the trustee’s prayer for a restraining order, the court said: 


We have no doubt of the right of a township trustee to 
exercise control of and supervision over the school property in 
his township, for that right is conferred upon him by the express 
provision of . . . [the statutes]. 


As . . . [the statute] grants the right to use a public school 
building for other purposes than common schools, when such 
schoolhouse is “unoccupied for common school purposes,” upon 
the petition of a majority of the legal voters of the school dis- 
trict, appellants contend that they were entitled to such use. Their 
right thereto depends upon what was meant by the legislature in 
the expression used in the statute “when unoccupied for common 
school purposes.” The statute provides that all schools in a 
township shall be taught an equal length of time, as nearly as 
same can be done, and that the duration of a school term in each 
school township shall not be less than six months. Sec. 5920a, 
5981 Burns 1901, Acts 1899, p. 424, Sec. 2, Sec. 4494 R.S. 1881. 
We know as a matter of common knowledge, and from the history 
of the state, that the annual school terms commence in the autumn 
of each year and are continuous until the end of the term. In 
a legal and technical sense, any public school building in which 
a public school is being conducted is, in the language of the 
statute, “occupied for common school purposes” from_ the _be- 
ginning to the ending of the term. It is the duty of the school 
officers to provide all necessary fuel and other equipments for 
the convenience of the school. We know, from common observa- 
tion and knowledge, that during the school term the pupils many 
times leave their books, papers, pencils, ete., on or in their desks, 
and all the appliances and school furniture are left unprotected. 
If a schoolhouse can be opened during the school term to reli- 
gious organizations, political parties, or other societies or organiza- 


"*1859 Indiana Laws, 40 Regular Session, Ch. 109, p. 181; see also Hurd v. 
Walters, 48 Ind. 148 (1874). 
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tions for public meetings, where all classes of citizens would have 
a right to attend, it would almost necessarily follow that to 
some extent, at least, the interests of the school would be jeopard- 
ized. A schoolhouse is occupied for “school purposes” from the 
time a school term opens until it closes, including school days, 
Saturdays, Sundays, and nights, in the same sense that a 
dwellinghouse is “occupied” by a family as a domicile, even though 
all members of the family are temporarily absent over night or 
during the day, or even for a longer period. A temporary ab- 
sence of the members of a family from their domicile does not 
vacate the premises. A dwellinghouse is only vacant when it 
ceases to be used as a place of human habitation or for living 
purposes. The word “occupation,” as applied to a dwellinghouse, 
means living in it, and hence to become vacated or unoccupied it 
must be without an occupant, without any person living in it. 
[Authorities cited] 

For these reasons our conclusion is that at the time of the 
commencement of this action, as is shown by the complaint, the 
schoolhouse in question was occupied “for common school purposes”; 
and even though the appellants, together with a majority of the 
legal voters of the school district, had petitioned the trustee to 
grant them the privilege of using the schoolhouse for religious pur- 
poses on Sundays or at night, he had no authority to grant such 
petition even under the section of the statute quoted, for it is 
there provided that he is only authorized to grant such petition 
when the schoolhouse was “unoccupied for common school pur- 
poses.” 


Comment.—The doctiine and policy of separation of church and 
state is written in the Indiana Constitution and statutes. However, 
the statutes tend to recognize the value of Christian morality and 
Bible study in the administration and management of the public 
schools, but the delegates to the Constitutional convention and the 
members of the earlier sessions of the General Assembly greatly feared 
the use of the schools for teaching the doctrines and interpretations 
of any sect. Today the chief legal problem seems to be to determine 
how far and to what degree the increasing services and benefits made 
available to the public schools and their pupils can be extended to the 
pupils of private and sectarian schools without being declared 
contrary to legislative enactments of the nineteenth century. 
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CHAPTER XIII 
TRENDS AND COMMENT 


The child is a vital factor in both the school and the home. In 
the school, he is a pupil to be trained as a future responsible member 
of society and of the state. In the home he is a component of the 
family group and serves as an important basis ef contact between 
the school and the home. The many statutes and judicial decisions 
growing out of this relationship between school and home and involving 
the public and the state schools during the past 100 years have been 
assembled and organized in Parts I and II of this study. As a re- 
sult thereof, the following major legal trends, developments, and prob- 
lems can be discerned: 


The public school system is today an integral and important part 
of the social order, and therefore the laws relative to public education 
reflect the changing conditions in economic, political, and social at- 
titudes of the public. During the development of the state, school laws 
have changed as conditions within the state have changed, so as to 
fit the school system into the constantly evolving social order. Some 
aspects of the school which reflect general conditions are the com- 
pulsory education law, which is responsive to the labor market and to 
child welfare practices; race segregation and educational equality, 
which are influenced by the number of pupils of the several races 
to be educated in any community; transfers, transportation, and con- 
solidation, which are closely related to travel facilities; the expansion 
of the school services so as to work toward the welfare of the whole 
child and to serve the child for a longer period of time—an expansion 
which results from changes taking place in the family group. Further 
legal evidence of the interrelationship of the school system to other 
elements of the social order is found in the fact that laws primarily 
designed as public health, labor, safety, or welfare regulations contain 
provisions imposing duties and responsibilities on the schools. Thus 
it is seen that the school system has been and will continue to be 
responsive and to make adjustments to changes within the social 
order whether industrial, commercial, social, political, or humanitarian. 


Popular control of public education has changed, during the past 
half-century, from the democracy of the New England town meeting 
type to that of a hierarchal or representative democracy. As late as 
1865 the General Assembly made provision for annual meetings of 
the voters of the school district. The meetings were presided over 
by the school directors who also communicated the decisions of the 
school meeting to the trustees. Control of the schools still remains 
with the people today, but the voice of the people is less direct as 
the citizen now steps into the polling place and casts a secret ballot 
for some person to represent him in the sessions of the governing 
bodies. This change has also had the effect of distributing control 
and guidance of the schools among several governing agencies; namely, 
the local corporation, the administrative, legislative, and judicial 
branches of the state government, and other boards and commissions, 
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thereby depriving any single authority within the state of complete 
control of education. 

Under the dual form of government in the United States, edu- 
cation has become a function of the state, and the control of the state 
over the schools within its jurisdiction is limited only by the federal 
Constitution, wherein the principal checks on this control are the Bill 
of Rights, the due process clauses, and the federal guarantee of a 
republican form of government to every state of the Union. The 
state itself has a constitution which imposes limitations as well as 
defines and grants powers to the state government, and this con- 
stitution may be modified from time to time as the people desire. The 
legislature, members of which are elected periodically, represents the 
choice of the people and is responsive to the electorate and pressures 
exerted by the public. The people, through the legal means at their 
disposal, have the privilege of trying a plan or method of public 
education and of altering that plan or substituting a new one after 
experience has shown the first method to be inadequate. In the final 
analysis, the people possess the legal means, within very broad limita- 
tions, for determining the type and system of schools they desire 
within their state. 


The legal enactments of the Indiana legislature and decisions of 
the state courts reveal the evolution of a state system of public schools 
in which authority is gravitating toward the state offices. One of 
the several factors contributing toward a centralized and uniform 
state system, as revealed by the laws on school attendance, school 
terms, textbooks, courses of study, transfers, and transportation, has 
been the experience obtained through the use of the district and de- 
centralized system of schools during early Indiana history. However, 
the local corporation still enjoys a considerable degree of freedom in 
the administration of the local schools within the general policies 
enunciated through the state offices. 

With a uniform state system the pupil is free to move from one 
school corporation to another with the minimum of disruption of 
progress along the educational ladder. He also has access in any part 
of the state to a curriculum now expanded far beyond the traditional 
three R’s and offering a large variety of courses and types of train- 
ing from which he may select and plan the course of training desired. 


The school law of 1865 as amended and supplemented constitutes 
the statutory basis for the present school system. The practice has 
been to amend an old statute or to enact a new one designed to meet 
the current needs. Instead of specifically repealing prior laws, the 
General Assembly then attaches a general repealing clause as follows: 
“All laws and parts of laws in conflict are hereby repealed.” As a 
result, there are many enactments on the books that are of doubtful 
status because they are repealed either in their entirety or in one or 
more provisions through the general repealing clause of subsequent 
enactments. The conflicts between the statutes are not always direct 
and apparent. 

There are also laws carried in the recognized legal compilations 
which have become outmoded and obsolete because developments and 
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changes have taken place in the school system or because the reasons 
for the laws have ceased to exist. A number of such instances are 
included in the more than 500 pages of school laws as reported in 
1933 Burns Indiana Statutes Annotated and also in School Laws of 
Indiana prepared by the state superintendent of public instruction. 
One example of an unused or outmoded law is that part of the 1865 
enactment already mentioned, which referred to the periodical meet- 
ings of voters of the school district and the duties of the school di- 
rector, who presided over the school meeting, kept a record of its 
proceedings, and acted as an organ of communication between the 
inhabitants and the township trustee. The properly assembled school 
meetings had the power to determine what branches were to be taught, 
who was to be teacher, and the time at which the school was to be 
taught, to direct such repairs as were deemed necessary to the school- 
house, and to decide upon other matters pertaining to the manage- 
ment of the schools. These practices have long ceased to be followed 
and the duties have passed into other offices, though the statute is 
probably still in effect. 

The accumulation of statutes which are obsolete, inconsistent, 
and apparently conflicting, and of other laws which closely resemble 
special or class legislation has caused the General Assembly in session 
in 1935 and in 1941 to adopt resolutions favoring a survey of the 
public school system in its statistical and administrative as well as 
its legal aspects. Neither session, however, went so far as to include 
an appropriation to carry the resolution into effect. 


Comparatively few of the important phases of the schools remain 
in the extra-legal field. Kindergartens were organized in the cities 
during the last quarter of the nineteenth century through the efforts 
of civic leaders. Then in 1901 the General Assembly authorized the 
levying and collection of a tax to be disbursed for the maintenance 
and support of free kindergartens in cities exceeding 6,000 popula- 
tion. In 1919 permissive legislation authorized the school trustees of 
incorporated towns and cities to establish and maintain free kinder- 
gartens. But during the 1937 session of the General Assembly all of 
the prior enactments relating to kindergartens were specifically re- 
pealed. Hence the existing kindergartens maintained in conjunc- 
tion with the common schools in 36 school corporations and caring 
for more than 10,000 children throughout the state have again as- 
sumed an extra-legal status. Whether the kindergarten will be ad- 
mitted as a legal component of the “common schools” remains a prob- 
lem to be determined by future sessions of the General Assembly. 

Few provisions are made in the school statutes which pertain to 
the school custodian. The General Assembly in session during 1899 
empowered the school trustees to provide such janitor help as might 
be deemed necessary to care for the schools and premises properly. 
Then in 1911 the Sanitary Schoolhouse Law provided, among other 
items, that no one should be employed as janitor who was not able- 
bodied, who was addicted to drugs or intemperate, or who had tuber- 
culosis or syphilis. 

The position of the janitor, the custodian, or the engineer as the 
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“head housekeeper” of the school building, is assuming an increasingly 
important role in the school organization, but the significance of this 
employment has not been legally recognized, although the General 
Assembly has recently taken steps to require the superintendent of 
buildings and grounds in school corporations of 300,000 or more pop- 
ulation to be “skilled in heating, draining, and ventilation,” and that 
school employees be paid in full each month. The janitor of yester- 
day cannot adequately care for the modern school plant with its many 
automatic, technical, and mechanical devices. The safety of the school 
pupils and of the people of the community who come together at the 
school, as well as the protection of the financial investment in the 
plant, require that the present-day “janitor” be a capable and tech- 
nically-trained person. The salary and security of position should be 
commensurate with the responsibility involved. 

School athletics are extra-legal, and legislation which indirectly 
relates to public junior colleges may be found only in the section of 
the general corporation laws pertaining to educational institutions. 


Control and management in the state school system is becoming 
more and more dependent upon rules and regulations issued by prop- 
erly constituted tribunals. This trend is evidenced in the statutes 
relative to school textbook adoptions, transfers and transportation, 
compulsory attendance, course of study, health supervision, etc., in 
which the State Board of Education and the state superintendent of 
public instruction, alone or with other state officials, are empowered 
to issue such rules and regulations as are necessary for the detailed 
enforcement of an act. The recent expansion of administrative law 
is not limited to the field of general government as it may also be 
found to be developing within the school system. 


Permissive legislation tends to become mandatory legislation. 
There exists a tendency for the legislature, in introducing a change 
in the school system, first to enact a statute which will enable or 
permit a local unit to adopt the change or new procedure. Then 
follows a period during which the good and bad features of the law 
are manifested through practical operation. The next step, if the 
experience warrants, is to enact statutes making the procedure man- 
datory and uniform throughout the state. 


The public schools of the state are secular by tradition and by law. 
Throughout the Constitution and the statutes are found provisions de- 
signed (1) to keep any one denomination from gaining control of 
the schools, (2) to prohibit officials from being influenced in official 
decisions by religion, and (3) to prohibit expenditure of public funds 
for nonpublic schools. However, the General Assembly has constitu- 
tional authority to grant tax exemptions to religious and charitable 
institutions. 

Religious denominations, with a minimum of state regulation, 
are permitted to organize and to maintain parochial schools in which 
religious instruction is offered in addition to the prescribed courses. 
However, no sectarian instruction is offered or permitted in the state 
schocls. In the course of their schooling, pupils may be transferred 
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from one type of school to the other. The expansion of benefits of- 
fered through both parochial and public schools, such as transporta- 
tion, free books, health services, and medical inspection, are among 
those services that are bringing these two types of schools into close 
contact. 

It would seem from the material reported in Chapter XII, “The 
Church and the State System of Schools,” that the question is not 
one of complete denial of all state assistance to nonpublic schools, but 
is really one of how far particular benefits such as free transporta- 
tion of pupils, employment and payment of members of religious or- 
ders as public school teachers, and tenure and retirement provisions 
for such teachers can be carried before the court will construe such 
acts as a violation of the Constitution and statutes. 


The problem of maintaining the optimum relation between the two 
great principles of individual liberty and of social welfare has re- 
quired and will continue to demand very wise planning on the part 
of the officials as well as of the public. The conflict of these two 
principles is evidenced in almost all of the state laws discussed in 
this report. It accounts for the frequent practice of the General As- 
sembly in enacting permissive or discretionary legislation as a prelude 
to mandatory legislation, for the different methods of textbook adop- 
tion, for the gradual development of compulsory education, for the 
shift from pure democracy to representative democracy, and for the 
policy of enunciating general principles for the guidance of adminis- 
trative agencies. 

The balance between cherished individual liberties and _ public 
welfare is a relative one which varies from time to time. Legal re- 
lationships accepted and approved in any given era reflect conditions 
of that period, and may not necessarily be satisfactory at some other 
period of the state’s history. The effect of changing conditions upon the 
relative nature of liberty and public welfare are well presented in 
the following portion of an opinion written by Mr. Chief Justice Hughes 
in Home Building and Loan Association v. Blaisdall, 290 U.S. 398 
(1934) : 


It is manifest that there has been a growing appreciation of 
public needs and of the necessity of finding ground for a rational 
compromise between individual rights and public welfare. The set- 
tlement and consequent contraction of the public domain, the 
pressure of a constantly increasing density of population, the 
interrelation of the activities of our people and the complexity 
of our economic interests, have inevitably led to an increased use 
of the organization of society in order to protect the very bases 
of individual opportunity. Where, in earlier days, it was thought 
that only the concerns of individuals or of classes were involved, 
and that those of the state itself were touched only remotely, 
it has later been found that fundamental interests of the state 
are directly affected; and that the question is no longer merely 
that of one party to a contract as against another, but of the 
use of reasonable means to safeguard the economic structure upon 
which the good of all depends. 
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Proceedings of the Twenty-second Annual Conference on Educational Measure- 
ments. Vol. XII, No. 1, 1935. 97 p. 
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Proceedings of the Twenty-third Annual Conference on Educational Measure- 
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By Henry Lester Smith and Merrill T. Eaton. Vol. XVI, No. 6, 1940. 130 p. 
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Courses at Indiana University. By Henry Lester Smith and Merrill T. Eaton. Vol. 
XVII, No. 1, 1941. 31 p. 
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No. 3, 1941. 42 p. 
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